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eae wey Pw 
RoBERTSON 
vs. 
ROBERTSON ys. LUCAS. . Lucas. 


When a com- 

‘ a ae mission is di- 

Appeat from the court of the first district. (ectea'to a jus 
‘ tice of the peace 

by name, it is 


Porter, J. delivered the opinion of the ,, maaan 


show his qualifi- 


court. The petition avers that.the plaintiff... 
purchased-of Asa M. Robertson a raft of cy- ,,tiewere wn 
press logs, which the,said Asa had acquired pratry Aah 
from Elijah Burrel;,that the defendant had joyce‘ jc" ives 
taken. possession, of them, and refuses to de- "yy sition 
liver. them up. oe 
.AThe defendant pleaded the general issue Sr Party had 
and title in himself, there was judgment for ~ ae — 
hjm in the court below, and the plaintiff has "Pret by 2 


appealed. once had a writ- 


: " f ‘ a ten paper, and 
Several bills of exceptions were taken on thas edocs nt 
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~~ District. the trial. The firstewas, to any new evidenee 


a being introduced by the plaintiff) as the cause 

“on. had been remanded for the déféndant’s testi 
mony alone. — 4 e 

seovne of it, The intimation of the @istsict éourt to the 


will not autho- 


rise the intro. defendant on the first trial, that it was not pe. 


ducti f se- ° = m 
condary evi cessary for him to, introduce any, evidence, 
d t tab- ° ‘ , 
lish its contents. WaS the cause of our remanding the case, ag 
The maker of : . ; Ye 
a deed is the Under our view of it, that. evidence was ne 


rove its execu. ceSSary, to do justice between the’ partiés, 
- But in remanding it for-this purpose, we neces 
sarily remanded it for a new trial generally, 

for we could not get’ the evidence in any othe 

way, and the trial being once gone into, Dei. 

ther party could be prevented from intre 

ducing other legal testimoniy: A 
Depositions being ‘taken under ‘a conti 

sion directed to one Andrew Letting, it will 

objected that they could not be read bechtsg 

it was not shown'he wa8 a justice of the peat 

for the territory of ‘Afkansaw. It was\not't 

cessary to show it, as directing a commission 

to him by namie, made him an offiéer of Mie 

court ad hoe, and dispenses with any proof Gf 

his qualification to discharge the duty impos 

on him. His certificate, hat the depositions 

were taken before him, is full proof of- that 


hanes 
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OF THE STATE OF LOUISIANA. 


fact. ‘ The judge therefore did not err in ad- 
iittivig them’ to'be'read in evidence. 

“Neitlier did"hé errin rejectitig- hearsay tes- 
tiniony, of what was said, by Burrel and other 
persons. “Norn rejecting’ parol evidence, to 
explain a written contract which on the face 
#f it Fequited no éxplanation ; nor in permit- 
ing former @eclarations of a witness to be re- 
ceived, to contradict his evidence as given on 
trial! Phillips on" Evitilence, 230. Nor in refus- 
ing'to suffer depositions to be read, when the 
Opposite party had not received notice of the 
timié and place of taking’ them. 

“The deposition of one Hoskins'was offered, 
io prove that a'written agreeifent had been 
énitered intd by Blunt and the plaintiff, that 
if Was lost ‘or destroyed, and what were its 
Contents. The witness swore that it was once 
in his ‘possession, and that he did not know 
What’ was "become of it. This is not suffi- 
Gent prods of the’loss of ‘the written title, to 
dittiorise the introduction of ‘secondary evi- 
dénce. “He whohas Tost his titles without be- 
ing able to show any fact to which their loss 
eanbe ascribed, or proving an overpowering 
force, is not permifted to resort to parol tes- 
timony to establish their existence and con- 
tents. Civel Code 312, art. 247. 
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We think Robertson was a good and the 


best witness to“prove, that/he:had exécuted | 


the instrumegs of,.writing under ;which .the 
plaintiff claims, and that the judge did yan 
in admitting him ‘6 “teotify. 2. : 
Hall vs. Phelps, 3 Johnson 477.“ * sh 

Settling these questions, raised aby waheie 
of exceptions, enables us to taniond merits 
of the controversy. a a | 

Both plaintiff and scans claim: undgt 
one Burrel; and his deposition. was introdudgd 
and read+in evidence by défendant, to s 







the real nature of thé contract between Bup . 


rel and Asa M. Robertson, the plaintiff's vem 
dor. By this evidence it is ‘proved me 
latter bought of the former-a raft of sti 

for a certainsum payable in a’wateh and 4 
chandise, $400 in two months fromthe date 
sale, and $450 worth of cattle,with the con 
dition that in case the ‘first payment was net 
made, the property*sold should revert:to.tit 
vendor, and the wateh andmerchandise whieh 
were delivered at the time of sale;shouldyhe 
forfeited. Under this contract possession wag 
given to the vendee, of the raft, and the buyer 
having failed to comply with his agreement 













and sold it to the defendant. 


the vendor took the property by force sid 
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ast’n District. 


It appears by, an agreement entered on re- © ‘May, 1823. 


cord, that the place where the we was made 
is governed by the common law of England, 
aid: the main.question if the cause is whether 
on the facts gust stated there was such a trans- 
fenof the property to the vendee, as prevent- 
@tithe vendor taking it by force on an alleged 
failure. ‘The judge of the district court was 
ofiopinionthat the »plaintiff had forfeited his 
title to the raft in consequence of his not hay- 
ing complied with, his agreement. : 
“We are of the same opinion. The cardinal 
rulein cases of this kind is, if possible, to give 
effect to the intention of the parties. _ In this 
now before us, there is no doubt their intention 
"was, that the vendor should have the property 
again, ifthe buyer failed to comply with his 
contract. (The delivery was conditional ; Bur- 
wel could have maintained trover for the raft. 
We se@ nothing in ithe law of England which 
enables us.to say, that the vendor forfeited his 
night by violently taking possession, irregular 
and improper as the act certainly was. 


*"The judgment of the district court is affirm- 
‘ed with costs: 


' Ripley for the plaintiff, M’Caleb for the de- 
pendant. 


Pe 
RoBERTSON 
v8. 

Lucas. 
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ee SENNETT vs. PIERCE &AaL.. Ys 
PY " oan ” a 
Sexverr Appeal fréif the’tourt’of probates. ~~ 
bs. 


ing: & 


Porter J. delivered the opinion of the 


Pirrce & ar. 


Evidence that 





a charge made Court. The petition was-employed under the , 


a. cee orders of the court of probates tomake anad 
PO Ne Oaea, measurement and valuation, of .certain: F 
its concemess. ings, built by the late H. B. Latrobe, for 

he claims from the curators,of the estate $69) 


6 cents. This amount..is claimed on tht 







ground that the custom of the city is to allow 


workmen, or others, skilful in such laboy 
the petitioner was called on to performy) 
per cent. omthe amount of,the property, fee 
lued and measured by them. . — 
The curators admit his appointment 
aver that all the property estimated, , i 
belong to the deceased, and. that t 4 ' 
is exorbitant. The court of probates wereg) 
the same opinion, and gave the plaintiff jud 
ment for $60 and costs—he appealed. . 9 


The testimony on the trial is contained 
the declarations of four persons, Who swear’ 
that the charge of 24 per cent. on the- value 
of the property estimated, is the usual chiatge 
of the city; that they have paid it, andone of 
them declares that the «deceased himself 
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charged that 6m’ on ‘an @stimation made by East'n District. 


May, 1823. 


him of work exeeuted: by the wapness. ‘- 
tllene’ of the witnesséstiswear that the la- ~" 


ya 48° Worth sO much, "or 
nish ue ih nhy'diita, by whieh we can as- 
a " it. *The question then is, whether we 
Peutl 6d. t6 ififer the value of work and 
bou sori wate to pay a certain price for 
i? Wethink nots for unless we ‘Admit the 
Gaston to have the force of law, the présent 
defendants cannot be” Affected by what other 
persons think properto “pay. iis to them . 
me inter alios acta.» "> ® ao 
‘Phiére is nothing on record which énables 
a, to see on what ground thé’ jadge fixed the 
(om pensation at'$60,. We are unable to af- 
Saaennnaaee thereforé’order, ad: 
st the judgmetit of the 
aunt ‘of.probates “be reversed, that'this case 
be. remanded fot a newHrial, and''that the ap- 
pellees pay the! costs. ‘6fithis ‘appeal. wy 


"Potinen for the plainti iff, Carleton we! the de- 
Wndatits. Fr 
in te » thiggees me > te +e ; ih 


skeen (N. mt 25 


vs. 
Puerce & at. 
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— Digasict PATTERSON ys. LARARG Eu Am ay 


acer * Appear from thietcouttofithe first'distridy, 
he, pe eh es A dog 


vs. 


Lararcg. Maas, J. deligieail the opinion of th 2 Cg 
If the plaintiff The plaintiff having failed to answer, di 


fails to answer 


interrogatories. tinctly one of the defendant’s sci we ri 


the defendant 


may at his op- the latter excepted to the, it ha 


tion move to 


have the suit wards prayed that the suit,be di 


dismissed, or go 


on to trial and the sefusal of the court,, che — - bill 


take them as 


rontessed. ceptions... Judgment being. ea 
for the aintiff, the. defendant appealed. . 


His colllibel dow urges that this court 


to correbttheentor of the judge'a que int 
fusing to disthise'the’syit. = & 
The act of the legiélative council; c | 
called’ the‘court: law, portato on em | 
ure 6f'the’ plaintiff to an swer’ th a 4 
interrogatories, “his Suit shall’be-d 
at his costs, on the motion of the defend i ‘ 
2 Martin's Digest, 160} 1:9." re Wate Oe ty 
* The plaintiff's’ Coinsel t urges: that this} ' 
of the law/is: repealed,” by: a posterion/ine | 
which provides that if either party réfusengr i, 
neglects toanswer said interrogatorieg,oraiy ; let's 
of them, the facton which he rafaies.’ ‘onwe- 
glects to answer, shall be taken for confessed; 
and the court shall proceed, in consequence of 
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“that proof, in rendering judgment. Civil Code, 
986; art. 261. It isinsisted that, aé-this provi- 
dion. is contrary.to'the formérandcannot stand 
herewith, it vittwally, though impliedly, re- 
es le it, pee ‘Gourt catinot dismiss the Shit, 
b proceed, in ‘consequence of ee in 
en % 7 ring judgment. . 
éars to uS the remedy is exmilative— 


‘ty 
et. 
























he defendant ‘fay at his option trove for 
we hie is only a diteétion to the court, fo: take 
* | the fact pro confesso, (in casé the @efendanit 
es dismiss) and to proceed in corisequence of 
| ‘that proof, i in rendering judgment; 7. ¢. im ease 


| Paidisiosel of the suit—but that the tiéW pro- 
Ades not avail himself of the tight-of movitig to 
ee ‘upon’ by eithenparty,: in the ve. 


bs Nothing shows any intention ip the framers 
i, | bfthe ‘eodeto repeal tlie former’ provision 

"| The newone ic different, bat not eoiitPadicto- 
| por intonsstent: “The directioti to take the 
T ‘a8! confessed,” and to’ proceed in ¢onsé- 
-of that.prgpf, in rendering. jadgment, 
ue | “Woes not: necessarily deprive the defendant of 


1 any judgment from be: 
ne- ing givers, yifhe see fit, by a motion to dismiss. 


ed; The latter statute isan affirmative one, and 
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contains no negative words-—-it is therefore 
our duty not ito,consider any preceding | statu. 
tory provision,as repealed by it—to onneidat 
the act of the legislative council and. the 

as two statutes in pari materia—and to 
strue them as if all their provisions ai 
ded inone statute. | +. tk 14% 

If therefore a statute begarts by giving D thi 
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ey 





defendant the right of dismissal, at his opti " inte 
on the plainti s_ failure to. angwer. inter ogee | is.al 
tories, and afterwards provided that the int - owill 
rogatory unanswered.should be taken as ¢ : “it bi 
fessed,.and the.court, should proceed, in,cam, 9 ‘apse 
sequence of that. proof, in rendering judg | alle 
itywould. be the.duty of the court, in orderig | ed,’ 
give force: and effect. to.every. part of the, } me 


tute, to conclude that the legislature bad maga, 
the second provision for the.casesin w. hich, , 
defendant did not resort fo t the f first. ” Stes ee 
We are the more readily | to adopt this com 
clusion, when we observe that the framers ¢ i. 
the code refer us for: he form of of the interrg 7a 


tories, and the rules 1 to be. bserved i in them, | ‘ 
as settled by the law regulating: judicial prt i. 


ceedings, (art. 259) evidently a | pla 
the act of the legislative council, oj pee 


defendant’s counsel relies. 



















197 





OF THE SPATE OF LOUISIANA. 





te | » Were we to-hold that the civil code re- _ — 
peals the provision of the former act, invoked ».#v~ . 


PaTTERsON 


by the’deferidant} we would be bound to say, eal ach 
when called upon, that’ the defendant needs 7 
nolonger the judge’s fiat to compel the plaih- 

de ariswer to interrogatories. Fof the code 

says. the right is reciprocal—or, that the plain- 

tf now wants such,a fiat, when he wishes to 
interrogate the'defendant. Foraright which 
is,absolute as to one party, and depends on his 
will alone, is notretiprocal, if, as‘to the other, 

it-be e nditional,and fimited, and require the 
Japeent of a judge. In-praétice’the’ provision | 
alluded to, has been ¢onsidered’as unrepeal- 
ed, and defendants have ‘always applied’ ‘for 
| the fat. ‘If there’bemo repeal in this part of 

| the former act; there. cannot be‘any'in the one 
pip bane, been considering. 


‘db istthéreforé orderéd, adjudged and de- ' 

Gieed; that the judgment of the district court 
-autulled and reversed; and, proceeding ‘ 
la give such a judgment, as in our opinion 
ght to have been given by the court a quo, 

itis orderéd, adjudged and decreed, that the 

Plaintift”s suit be dismissed, andahat he pay 

costs in both courts. 





ee —— ne Fee 





Livingston for plaintiff, Dennis for defendant. 
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A forced sur- 
render cannot 
be ordered of 
the estate of a 
deceased per- 
son, it must be 

* & administered 
under the au- 
thority of a 
court of pro- 
@ bates. 





East’n District. 
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DUPEY & AL. vs GREFFIN’S EXECUTOR. 


Aprrat from the court of the first districts, 


Martuews J. delivered the opinion’ of the 
court. This case diffefs very little*from thé 
cases of Vignaud vs. Tounacourt, Curator, Bat 
lio vs. Nelson, and Cox vs. Martin’s heirs, where. 
in it has been determined ‘thata court of pré- 
bates has exclusive jurisdiction 'rélative to the 


adjustment*and distribution of successidli’ 


The reasons advanced, and the laws refer 


to in those judgments being altogether apf oy 


cable to “the present cause, we refer to 
as the principal basis of our opinion now 


be expressed. See 12 Martin, 229, 358," 361. ‘ 


The semblance of difference which exis 
s, that in the present case application w 
wail to the district court to order a.mée 
of the creditors of Greffin’s succession, for 


purpose of having syndies appointed to afl 


sume its @dmipistration as being insolv 
In their petition for that purpose, the plain 
tiffs make Debon the testamentary executors 


party defendant, who made é6pposition to. the’ 


order granted for a meeting of said: creditors, 
‘ ° ‘ Tel 

and succeeded in having it set aside, onthe 

ground of the want of jurisdiction in the court 
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to which they applied, and from this decree cag eae. 


, declining jurisdictionthey appealed. aw 
Dorey & aL. 


_ Previous to the final decision of the cause Gagrrim’s Ex. 
ip the court below, Certain persons stating 
themselves to be heirs of the testator, inter- 
vened and gave their assent thata forced sur- » 
render of their.ancestor’s estate might take 
place as claimed by the: original petitioners. 
The same persons had before claiméd as heirs 

"in the court. of probates, and ,prayed the exe- 

- cutors to be compelled to acceunt with them 

for Said estate ; and,in that suit their capacity 

“as such seems fo have ees recognised. 





The points assumed re thie counsel for the 
appellants in opposition to the jiidgment of the 
1 distritt'court ate. Ist, That the court of pro- 
} bate® has no longer exclusive jurisdiction of 
the matters ‘now in dispute, in consequence of . © 
the homologation of ‘the exeeutor’s account. 
/ 2d: That his functions havirig @eased, he 
‘ought not to”be heard in opposition to the 
plaintiffs, as the real party interested, the be- 
’ neficiary-heirs, consent to have the testator’s 
estate, administered by syndics on a forced 
surrender. -  @ 


We have already shown that all jurisdic- 
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tion in relation to successions belongs by law’ | 
exclusively to our courts of probates. Thig a, 


extends to all decrees and orders which, may 
be" necessary, for the payment of debtejand 
legacies, and. the final settlement of an estate, 

The affairs of pgcovsnrany are administered’ 
by the agency of tutors, curators, or testa.’ 
mentary executors, all deriving their authori’ - 
ty either substantially or formally through a 

court of robates, %0 which they are bound oh 
account for théir administration. Beneficiary) 





heirs.are held t to nearly the same responsi yi 
lity as curators, when théfe are creditors of 
the estate; and afteg the delay accorded "a 


law to Precpiors, should | an estate remain un- | 1 


liquidated, would succeed to their, duties atid 
functions in relation. thereto. | Debon, th on 
ecutor, being referred to in the petition for i: 





concurso, or forced surrender, had a right to” 
make opposition; bug whether or not this, 
right ceased | by the homologation of his ac, 
counts, is here unnecessary t@ inquire. Ad- 


mit that the heirs with benefit of inventory — 


have superceded him, and are to be consider- 
ed the sole administrators of Greffin’ssucces- 
sion, they cannot by consent take away from 
the court of probates its jurisdiction in the 
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present case. When want of jurisdiction re- 


lates to personal rights or privileges of ade- ww 
defendant, it may be cured by consent; but 


if it relate to the matter in contestation, con- 
sent cannot give jurisdiction. We do not be- 
lieve that there is any principle of our laws, 
which will authorise a forced surrender of a 
succession, and transfer its administration to 
syndics appointed by creditors, in opposition 
to the jurisdiction and power granted in such 
cases to our courts of probates, and their offi- 
cers, such as tutors, curators, &c. Creditors 
-are bound to make their claims before these 
tribunals ; there they must be classed and paid 


a i} according to rank and privilege. 
é 





| 





It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Seghers for the plaintiffs, Mazureau for the 
defendant. 


Vo. 1. (N. s.) 26 





East'n District. 
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East’n District. JOHN BROWN & CO. vs. RICHARDSONS. 
May, 1823. 


ow Appeat from the court of the first district, 
ry 


Brown & aL. 
Ricwanosons. FORTER, J. delivered the opinion of the 
ane. court. The petitioners aver that Wm. Anthon 


cient that the Richardson, Wade Richardson, John G. Rich. 


facts necessary 

. a ardson, Jared Richardson, and James Rich. 
a mae ardson, residents of the state of Mississippi, 
~ agen ope are indebted to them in the sum of $2630 1 | 
anotier to au- for this, that Joseph Fuqua and Wade Rich. 


thorise the con- 


clusion that the S j 
—— ardson, trading under the firm of Fuqua & 


sued in both. Richardson, made their promissory note for 


Contracts 


should be ex- that amount in favor of Francis Richardson, 
pounded accor- 


ding to the laws deceased, who being indebted to the peté 


of the country 


-_ pon are tioners, endorsed it to them. That they pre. 


forced accord- sented it to the drawers, who refused payment, 
ing to the regu- f 
lations which and that they caused it to be protested, and 


prevail where 


the debtor is due notice thereof given to the endorser and 
found. ? 


If the proper- his re res > 4 wy & 
aber presentatives. In consequence of which 


of a person who : ‘ 
a they state that the persons above named, who 


comes into this are heirs of Francis Richardson, have become 
State after his 


decease, i -}i 
See ae liable to them for the note thus endorsed by 


It must be re-their ancestor, and more particularly 0, 
presented by a 


a they have received property of his estate 


dant sued inone tg a larger amount than that now claimed of 
capacity suffers 


an inquiry to them. 


be gone into to be 

establish res- ‘The petition concludes by stating, that the 
ponsibility in . 

another, judg- parties above named reside permanently out 


| 


| 
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effects in the hands of Debuys & 
Longer, aud prays that the property of all the 








said defendants, or any of them, within the ju- 
risdiction of the court, may be attached to an 
amount sufficient to satisfy the claim, with in- 
terest and costs. 

An attachment issued as prayed for, and the 
sheriff returned that he had attached in the 
hands of the garnishees, the goods and chat- 
iles, lands and tenements, credits, &c. of the 
defendants, to satisfy the demand contained 
in the petition. 

Two of the defendants, viz. Wm. A. Rich- 
ardson and John G. Richardson, released the 
property attached, which belonged to them, 
and gave bond with security, conditioned as 
the law directs. 

The attorney appointed by the court to de- 
fend the rights of the parties, non-residents, 
fled an answer in which he stated, that under 
the authority conferred on him by the ap- 
pointment ofthe court; he denied the allega- 
tions contained in the petition, and pleaded 
specially—lst, that the note was made in the 
state of Mississippi, where the ancestor of the 
defendant’s resided and died. and that the 
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of the state, but that they have credits and Pasta District. 
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Brown & AL. 
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RIcHARDSONS. 


ment will be gi- 
ven in pursue 
ance to the proof 
adduced. 
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plaintiffs’ remedy was against his executor, 
2d, that the heirs of Francis Richardson were 
eight in number, and that if they were held to 
be responsible, it could only be each tor hig 
part. 

One of the defendants, Wade Richardson, 
is a partner in the house of Fuqua & Richard. 
son, who are the makers of the note, and ag 
he is heir to Francis Richardson, who is ep. 
dorser, it has been made a question in this 
case, whether the petition, the material aver. 
ments of which we have just recited, does not 
charge him as maker, as well as heir to the 
endorser. We are clearly satisfied it does 
not. It is not sufficient, that the facts neces 
sary to be stated, to create responsibility in 
one character, establish liability in another, 
to authorise this court to conclude that there- 
fore the defendant was sued in both. Every 
thing in a petition should be plain and perspi- 
cuous, and the party sued ought to be clearly 
instructed why he is sought to be condemned, 
not left to infer it from doubtful and obseure 
allegations. 

The next question is, which of the parties 
named are regularly before the court. It has 
been contended that only two of them, W. A. 
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and J.G. Richardson, have been made defend- East's District. 
ants. On recurring to the petition we find, «\~ 


however, that three other persons are sued 
with the two just named, and the sheriff returns - 
that he has levied the writ of attachmenton the 
property of the defendants. There is nothing 
in the record which proves this untrue. It is 
indeed stated that two of the parties replevied 
certain credits and. a quantity of cotton be- 
longing to them, which had been attached ; 
but this’ the plaintiffs contend, and we think 
correctly, does not prove that the objects re- 
leased were necessarily every thing which had 
been levied on. And even if the bond did 
state explicitly, that all the property seized 
had been given up, it would not be sufficient 
to disprove the sheriff’s return. For, in order 
that the evidence should have that effect, it 
ought to have been given contradictorily with 
the opposite party. The admissions of the 
counsel in respect to the bond, are confined 
to an approbation of the security—his previ- 
ous assent is given to the property being deli- 
vered up to the defendants. 

The next inquiry which the case presents is, 
as to the liability of the defendants. The 
contract on which they are sued was made at 
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Woodville, in the state of Mississippi; their 
father died there, leaving executors charged 
with the settlement of his estate, and payment 
of his debts; and it is insisted that, according 
to the laws of that country, the heir is not re- 
sponsible for the simple contract debts of his 
ancestor. 

The counsel have agreed that the common 
law and statutes of England, up to the year 
1776, form the rule of action in that state, ex- 
cept so far as they are changed by its legisla. 
tive enactments. 

At common law the heir was not bound by 
the contract of his ancestor, unless expressly 
named in it, Bacon’s Ab. 3, 459—hetr and an- 
eestor. We donot find any thing in the laws of 
Mississippi, which alters or affects this princi- 
ple, or which makes him responsible. What 
relief a court of equity in that state would af- 
ford to a creditor, on a contract made in ano- 
ther country, against the heir, who (after the 
payment of all the supposed debts of the es- 
tate by the executor) had received the resi- 
duary portion, we do not know. But on such 
proof as has been given in this case, the de- 
fendants could not even be pursued before 
that tribunal; for the executors swear that 
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they have in their hands, and intend to hold, © 





funds’ to an amount sufficient to pay the claim wv~ 


of Brown & Co. 

We recognise the distinction made by the 
plaintiffs’ counsel between the right and the 
remedy, and agree with him that contracts 
should be expounded according to the laws of 
the country where they are made, and en- 
forced according to the regulations which pre- 
vail where the debtor is found. It is that dis- 
tinction which gives the defendants immunity 

‘in this case. For in order to ascertain who is 
debtor, we must recur to the laws of the coun- 
try where the contract was made; and if these 
laws do not make persons standing in the 
character of the appellants liable, under the 
circumstances now in proof, they cannot be 
made so by a change of jurisdiction. It is 
true, that according to our jurisprudence, the 
heir is obliged to pay the debts of the ances- 
_ tor, if he accepts the succession uncondition- 
ally ; but it does not follow that the same rule 
exists in other countries. An embarrassment 
is created in considering the case, from a feel- . 
ing which it is difficult to check, that there 
exists something like a natural obligation on 
the child to pay the parents debts—partieu- 
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larly if he takes any ofhis property. But that 
obligation is in fact nothing but the creature 


" of positive law, and is of course subject to all. : + wie 
the modifications which the policy of different 7 gab 


states may induce them to adopt. 
But it is contended that the heirs are only 


sued here as the means of getting at the pro. Ly 


perty of their ancestor. To this argument we: 
think the reply of the defendants’ counsel ig 
satisfactory. If Richardson, who died in the 

state of Mississippi, has property in Louisiana 
and his heirs live out of its limits, the succes. 

sion is a vacant one, and a curator should be 

appointed for it—M’Kenzie vs. Havard, 2 

Martin, 101. 


The last point is the liability of one of the i i 


defendants as drawer, and we are of opinion 


that the district court did not err in giving, 1 


judgment against him in that capacity. Heis_ 
proved to be‘the maker ; and although, as we 
have already seen, the petition was not su 

ciently explicit to allow us to say that the de- 


fendant was apprised of being sued in that 7 





character; yet, as it appears an investigation 
was gone into in the court of the first instance. 
in relation to his responsibility, as such, and 
as the evidence taken establishes that respon- 
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If the garni- 
shees surrender 
all the property 
attached they 
are not obliged 
to answer‘inter- 
rogatories. 
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nishees, — Debiiys's — Longer, having 
failed to answer rogatories propound! 1 

ed them, it is decreed that they pay the} 
amount of this judgment, or in failure’theréof 7 















that’ execution issue théreon — theta 1 
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cording to ‘law. Lad 
It is further ordered, adjudged and de 
that there'be jadgmenif foPithe ‘othet def 













ants against the Plaintiffs ih acasé’ of now 
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| fgd.no error, was commited if it should. be 





| was sued.as heir and endorser, and -anginves- 
| tigatiog of bis. responsibility inthis own right 
andyas. drawer, was gone into. on the: trial 
opposition... This brings, the. case 
. fei mn vith e provision offthe Spanish 
onubich.we havealzeady.acted,.in the 
cgees of Canfieldivs. M Laughlin, Bryant & wife 


| wa Moore's heirsy-and,Langlini § wife vs. Brous- 
wiikey Martin 903) Vi v2 ; We ibaa 
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It hasbeen contended ‘that this is en 

lease of the propetip of two of the detepdang, 

and#that to:give the wordsused anya 01 
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return, whigh states that vies * 

ally on the property of. th 
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theyBave up’ ‘all, ; they.were:no- longer gamni- East’n Dietvigt. 
‘| shee. rege lt Gwassin wen 


: ipa. when the patties: to, the-ui t any & AL. 





| Ged.taken itiout oftheirhands, Py , Racuaosont. 
| #t%e are mot to be understood to say that 
ya proceeding of this kind, the plain- 
nigh st not stil. prove'either by the oath of 
bsylor otherwise; that they had 
wi ‘thimorder forgive. up.the ef- 
s apldchatien But if responsibility was 
. Baght sto beaitaehed to themon that ground, 
ha ‘ar have sage wuggested ; they should 
figd.; and an opportunity given 
tat ee aD) tituh 
p been urged» that. the vidence ahiees® 
Zi sheesidid not surrender the proper- 
attached: Weare nét prepared to sa¥ so, 
at inl leaves thefaet doubtful, and 





i 
214 iy OO mesure COURT. 


Bast’n. District. 
May, 1823. sill cli. 
v~™~ appellee, payyll 


Brown & au. 
vs, 


Ne A 


feridants, a for the th 
7 Shy 3° ts hey ay at 9 
Y hel 


: ee” é a 
CRAWFORD vs, LOUISIANA STATE BANKe 
vy wy’? pe nN. hope 
An agent may Appean from’ the courtiof 


show want of 

funds in the wie oR 
drawee’s hands Matuews J. delivered the | 
to excuse his is % ; 
neglect of giving court. This case com 

notice. 

An agent who éxception’ tal on 0} 


receives a bill to , 
present for ac- in the court be 


ceptance or col- ; 
lection is boun@they be verti i 
to use the same 

diligence in giv- parties, and. 

ing notice as the 


pe a, Biome will requize, tat the cat 


glects to give no- ed. \ : 
tice, the onus of apt ne, 
showing there s 


was no damage The plaintiff, i ns 


agent, magesifrom thé 
re 3 <i 
ni smmnand™ 
Clayiof Nawal pansy and 6 
tiff to the’ defendant 
ceptance, and c 


tion to the, seaersl a 


evry Bd p45, —e 


” 








erty rt) whi beigld se some se. 
. Sesto and that this surrég@ér 
under a belief that the bill had been 
as . ae derive rom infor- 
rport from 
uent insol- 


othe Feit is also stated. 
ins pirical of ‘negligence, % 








a: cs 
216 , citer 


, zit fe ee Ws drat ers o' 
earns . lie foul fadec’s chargé ren 
. thelaw-as ¢ pplicable to the pases, As: toidligys) 
fitsBiof theseexceptions we late’ of to in | 
SPtrega ae ‘peut aes the 
evidénee ite Prove ‘areas | 


ee’s he doi es 
times excusedaehes 6: 


a hla the | is li 


mgt rane 


: i aig bie ie nent for | M47 or aI pres 
pees rena dsc ¢ same a 
‘x lial . 

D . | i 


% 


* 
4 


‘and 


V 








4 
oe 


db THE STATE OF LOUISIANA. & 217 


, ide by an omission: ‘to give potitts offilbn. East’a District. 
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acceptance, and that the onus proband, wason we w 


1 holder toshow that no damage had. been Cypmpos 
t 


ained. , pln Base. 
| « The: first of these principles of law on whieh 
the judge refused to instruct the jury as being 
/ Wund and obligatory, depends much for its 
ity on the doctrines’ Of agency; and 
| Beems to us, to recognize a fundamentak rule 
4 £2 j that subject, which requires ordinary care 
At and diligence om the part of a mandatory, om 
| fechas imen ofcomafon prudence bestow on 
Bb theft oWn ‘affairs. We have no @oubt of its 
gorrectneéss taken abstractedly: neither have 
+ wwe of the correctness of the second point 
| pressed by the plaintiff’s counsel. See autho- 
my rity above cited, p-208 & 258. But an im- 
a portant difficulty here arises. Are they per- 
| tinent to the issue as made up by the plead- 
u ing in this case? If they are, as alfeady. ex- 
iy! : pressed, the cause must be remanded. 
tis true (as we think) that the evidente 
pth) to the jury does not. support all the 
intiff’s allegations; arid according to the 
té of'the case as made out by*the evidence « 
‘a pleadirigs, perhaps the judgé belowsdid not 
err in the charge'whiech he gavé them. But 
Vou. 1. (m's.) 28 
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alone were the proper judges of facts, and ha 
the exclusive right of inferring them from # 
evidence offered on the isste to be deci 


judgment of an inferior tribunal, as jus tie ore ec 
may require. Butewhén a case is brought be dea 
fore us on bitls of exceptions alone, ‘taken to, ’ the c 
opinions on points of law, we-can only inqui y "be 
into their pertinence to the issue agit appeal ta 
by the pleadings. As we believe those urged 
by the plaintiff's counsel to be both soun in | 
the abstract, and pertinent and applicable to Mong 
the wr 3 cause, we are of opinion that the | 
judge of the district court ought to have thu 
directed the jury; and ifn his opinjon : 
were inapplicable to'the case as made out’! 
proof, to have 80 expressed his opinion, ea’ 
ing them free to draw their own inferer 


possibile that the jury may have been misled 
by the refusal fo direct them on the points of ie 
law as required by the plaintiff’s counsel ; 
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#f non-acceptance or non-payment; but that 
inevery case it is incumbent on the party. who 

f to avail himself of the want of notice to: 


e that he has oom suffered damage by 
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‘ TT be tried: eon tt th the defendants pay 
by, Livermore for ‘the plainte Duncan for the 
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APPEAL from the court of the path wd A suit for 


breach of con- 
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eh of Bew-Origans. heats Ay. tract made thro” 


* an agent should , 
be brought a- + 


. ARTIN, J. delivered the opinion’ ofthe east — _ 
é plaintiff, ds niaster ‘and part owner of the the. = 

gsteam-boat Hecla, ‘clathey 2475067, ; f6¥ freight 

éf'a quantity of therchandise, tecordiig to an 


acount — tothe Petition, He further e° : 
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ES eo - that the dofendegie’ m aie 
ww caused to be shipped ‘Om board of the steam. 
Honore , 


vs. 


Wars & 4% of merchandise, to be delivered at the mont 























boat Henderson, in New-Orleanf, a qua 





of Cumberland river, (according to the bill of 7 
lading annexed to the petition) which # 
landed at Natehez, (the said steam-boat b 
accidentally dig@bled , from sccenadeale 
further) and lelivered to Griswold li he 
and the plaintif ¢ being then in New-Orle 
‘with his boat, desirous of procuring. a fre 
to Louisville, the defendants enga; 
proceed to Natchez, take the g oods. 










by the Henderson, and. carry 4 ie 
Au. 


® 
ville, for a freight expressed in 4 
grtx We RP a AA ge . 


lading, annexed to the. petition ; an ‘gave ni 1" 
an order to receive the said goods at Natch eZ, " 
from Griswold & Weeks.—That according 
the plaintiff left room in his boat hor thes 
goods, and refused to Pe ctive ome that we : 
offered him, in Sufficient ‘quantity to ‘fill net 
up, and to ae delivered at Lovisv ley whithe 






which he iminédiately boat notice to the de- 
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fen@ants; that,inconsequence, hé was co 
| led'to proceed with avgreat’ part of his boat ww 
| @ipty, and lost the freight of a considemablé I . 


© Warts & at. ‘ 
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rt of her. 
“The answer denies that the defendants are 
eb ed to the plaintiff in the sum claimed, 
y part thereof, in the mamuer and form 


a : d——and all the plai 's allegations, 
im, weby reason of which,t might be lia- 











pe petite was clerk'to the plaintiff--mae- 

Teer and. part owner of the Hecla—that the de- 
fendant Chapman (White’s partner) came on 
Roo and gave an otder for a quantity of 
00 ds, about twenty or thirty tons, to be ta- 
i en in at Natehew and delivered at Louisville 
yr Cumberland river, he does not recollect 
which. He expected the goods would be de- 
livered on the boat’s arrival at N atchez—from ‘ 
passed between: the parties, she felt -as- ’ 

the goods ‘would’ be delivered++the om, . 
“he speaks of. was delivered by Chipman, © | 

t'he does not know whether it was gifen by 

~ | his or another house. me. was very 
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w~ The plaintiff told deponent the defend: 
- —" would assist in getting freight ‘for the boat 


Warre & a 
* He does not know who advernane her, nD 


curing any freight, but presumes the defer ~ 
ants charged it. He does not know tha th 





= boat proceeded iff pediately to ees i 
her arrival, a demand of the goods was_m 


liver them, and the plaintiff protestetl” (The 
protest was produced and filed.) a depo- 
nent thinks they had a letter from th e é defer 
o ants to Griswold & Weeks. “He inclosed St 


whether it was such ‘a letter, or the ‘bi ‘ 
lading annexed to the petition. The fre’ 
was from 24 to $2500; there being twenty OF 
thirty tons. About, the. time of this transai 
tion an English gentleman offered a nut 
of passengers, who he, supposes would 


. w=: some goods. He thinks i it by waiting aR 





freight as he was promised at Natchez, ° 
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ey oe 


2, 


















from Reynolds & Weeks, who refused tod de. 


papers to them, but he does not recollect 


» fil ed thie” cabin, and td sfied he had r io. 


days, the plaintiff ‘night have had as mt ° h 
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ee besides. ‘The plaintiff's fi ap Eastiélt District. 


as then in New-Orleans buying goods, q ich 
he'shipped in the Exchange. He told de 
nent he would give the boat some freight, and 


wanted. her to wait. The deponent now com- 
wands the steam-boat Henry Clay, consigned 
: defendants, her agentsiiy ew-Orleans. 


ge fing freight, and 
esa of the Hetla. 
a” to cross examination, thé witness stated 


Magy 1823. 
PQrey 
HovworE 


ps. 
Warrg & az. 


that he recognised the bill of lading, annexed - 


to the petition, and that the merchandise men- 
tioned in it, was shipped by Jackson & Rey- 
nolds, 2 and he presumes tHat it was in conse- 
quence of the. order, endorsed on the bill of 
lading, and the statement made by Chapman, 
that the plaintiff was induced to proceed to 
Natchez for the goods. He believes the de- 
fendants have been engaged in procuring 
freight for the Hecla, as commiggion mer- 
chants. 
Jackson deposed that the deferidants, i in Ja- 
Be ctf or February, 1819, as agents for the 
-boat Henderson, engaged from Jack- 
& Reynolds, the freiglit mentioned in the 
bill of lading, annexed to the petition. He 
understood the goodg,thus shipped were, ow- 
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East’n eS in&'to the disability of the Henderson, dat 


Natehez. The defendants applied to the 
ponent to transfer the ‘freight to the Heé 
and make the endorsement on the bill of lading, 
The fréight amounted to $2413 71, Won 
a spud to him for the freight forth 


Boat. sc Feonsidered the defendaritey 
agents of the He ri . He did not unde 
stand from t aintiff, nor any other ow 
of the Heela, that they were agents fo “hi r 
Bowen, the captain, and as he undefstai 
partner of the Henderson, lived in Maes 

Reynolds deposed, the defendants. ha kn 
interest in the goods sent by the Henders 
and were intended to,be shipped in the Me 
la—they were the agents of the Hender 0 a 
This witness having heard be wettnaci est 
mony, confirmed it. 

Turner, deposed, the plaintiff was introdt 
ced to him by White, in his office, as a pensdl 
who wished*his advice. The plaintiff desired — 





_ to be informed whether the freight proeured tou 


here, for the goods from Natchez to Cun th : 
land, could -be retovéred, and from wh bes 


The deponent thought it might, from J ackson 
and Reynolds, . During the pendency of the 
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dence of his‘ promige it 


these goods. 
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ce anna thattbethderal caltlive: ty 
~~ déred:so inconvenient for'thiemy that Had they | 
— ‘been informedof his true situation, they wend 
Gonseree & Botvhave bought bim. =.» « >es¢. beh ] 
HOsrOMTAINE The atiswer ‘aversy that the negnowetithe 
time ofithe sale was not'afflicted 
that if heewas, the sale cannot-be indeds 
and that owing tothe wantdofearerintlip 
plaintiffs, the.slayeshas j »'| 
to. the. amount: of 98500. «With» of, h 
court the plea of prescription was’ aftermanis 
added. in! oe tebe EMO 

The cause was submitted .to<enjuryycwhp 
found for: the: sigeentes Pomc 
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ahess0th-Marchy-and-eft off attendance the Bast Diaute. 
oth May; thathen he firstsaw him-thedie. AL 
fase appeared of: long standingyewhiehpat “Sree 
thealed speedily, would soon break out-again, = 


| idid-that be-told the plaintiff somhenhe —— 


| ‘visiting the slave. © 0° ©. yim 
pare rtdeposed that: he went to visit 


ie negro onthelast days of Oetober, and-he 
@eased tosee:him'at the close of December; 
@hat' when:firstecdlled ‘in, the plaintiff did-not 
appear-to: be aware) of the extent of the dis- 
easewand asked if it was curable; he thinks 
dherets.little hope of its being-cured. 

eit istherduty of the buyer,*who brings 
thisactionafter'six months have: elapsed, to 


‘a Proverwhen the-knomledger of the defects of 





» A-question 
thi case, whether 
the dis- 
hin odtilie apes esielideytnidrom: the .timevit 
was ascertained to be such 4s would: form+the 
~redbibition. We think fromthe 
iter, for'until the parchaser was instructed 
of ‘action, he-was notin 


‘by not bringing - ~He:cannot be ac- 
the nature of the 
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fevvisrg wibeneGton the vendor, by attempting [ 


tocute it. luwthe'case of Theatd vs. Chreticy 

we saidthat af*the plaintiff had provedvany 
circumstante’respecting the time whem heads 
quired a knowledge of the vice,* we» should 


have held it sufficient to throw the*burthefof 


proof on'the seller, to show'that he@knewnit | 
earlier. Inthatnow: reenter is provedily 
one of the witnesses 
seem aware thatthe disease’was ineurabled> 
the month of October, and-up’tothe:3tstdaly 
the negro was not prevented, by sickness, from 
working. ‘So:that whether*we'takeras the ‘ti 
sis of this action the:slave being‘afflicted with 
an incurable disease, or having one» whict 
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“Trrettet 


Fs & 


have 


though not incurable, was known'to the-vell plai 


dor at the time of. the’ sale, and rendered ‘bid 


services so difficult and interruptedsthat ifthe 
purchaser had been aware of its'existencestie 


would not have ‘made the’ acquisition=.e 


pReneet poetibtigcteaatet Lanett ~ pb 
“The disposing of this question brings ue 


ing incurable, we have the 4estimonyrof 


physicians. The*first attendedthe « 
months and’ was‘anable to cure*him phe @in- 
siders the disease’ as one’ of those-which*it . 
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 jtavouldebe difficult to heal, or if,healed spee- Fs hig 
dilysethat it wonld-break out again. The evi~ ocx 


dence .of - Dr» Chabert.is. mote explicit ; he ee 


states that he is.certain the uleeré are. more, us pra, & 
than a year old; he describes, the disease °° °#74* 
withtexactness, and'details what he conceives 

would, bethe :best method of effecting a cure, 

and finishes ‘by, declaring that there is little 

hope-of the»-disease being, removed.—( peu 
Hesporr-deyuérasons), 

. Onsthat, of; the,disease, baie cnpmiaitasthe 
vendorsand-that it is such as to reader ,the ser- 
vices.of theslayeso difficult, and imterrupted, 
thatifthe parehaser had known it he would not 
have: bought.% Houchet, deposes, that, since the 
plainutt purebased the,slaweshe has been,sick 
twomonthselemager states that he hasbeen sick 
several times»sometimes. for fifteen days, and 
sometimes for'a month at a time, during which 
periods, he,was entirely prevented from doing 
anyework,,.'There. is none,.of the witnesses 
who, prove. in direct terms that the vendor 
knew of the,.existence..of,.the, defect,ain the 
slave at the time he,sold+him,,. The. proof on 
that bead is, the.testimony of the medical per- 
sons, Who statethat,the. ulcers. were. of: Jong 
, tanding. Opposed, however, to, their ovi- 
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weno “ knew the negro"about ayear before'the sale 
Gornovie ge and that H@ Was in gdod*health then” Awd 
BOSTONTAIRE: Dyno midsh deposes'that about five monthgy 
before the date 6f the salé, he attended@the, 

slave ‘for a venereal ey a 

him ‘perfectly. . . et * 
‘Dhivievidenee, hough ecg Tar o shorty 
the disease is incurable,;does*not» 
establish it. The first physician. ‘express 
no positive opinion—the declaration’ that: 


it is possible they'thay’ be. -WANGe*the sec 





n formed in his hdisbiondithe Snow ol 
nouticé the slave to be incurable ; he'says th 
» nature of the diseas@ leaves little héperth 


Neither ‘does the evidence prove that dhe 
disease was knéwn tovthe véerdor ‘previous'to 
the sale. The physiciansyit'is'true, declare? 

that the disease'thist Have’ékisted at and be- 
fore the date of sale, Buit"it is too much to”in- 
fer knowledge’ the vendor froiff this cireum* 
stanéé, particularly when’ we’ dre Lee 
(hat for’ six months after the slave pur. , 


a 


East’n District. dence we have the testimony of one witnessin: — 


—~ troduced by the’ plaintiff, who'Swears that he 











sores woiild be difficult to *healy:implies that 
although’he” seeins to’ haveva*iiibresdecidedl | 
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. ased. he was not prev working. East’n District. 
ch prevented from working pe 


1 It is believed that slaves are often afflicted www 


. e . R U & 
with ailments unknown to their masters, and scene. 


eee« 


tough the testimony does certainly raise a Gunsorre& 


presumption that this owner might have known -""°""4""* 





the disease, still it isnot sufficiently strong to 
engble such conclusion to be confidently drawn. 


The judgment of the parish court should be 
JF annulled, avoided, and reversed, and judg- 
{ ment be for the defendants, with costs in both 
courts. 


aa” ss § 


Martin, J. I concur in the opinion of 
Judge Porter, as to the plea of prescription. 
On the question of fact, the incurability of 


Ret. 


the slave’s sores, I think the decision of the 
I first judge ought not to be disturbed. He 
4 heard the witnesses’ testimony from their own 
& | mouths, and had the opportunity of interro- 
® | gating them; and I believe that independent- 
# | ly of this circumstance, my mind would have 
» | come to the same conclusion. 

. Two physicians have been examined; Dr. 
5 | Kerr informs us that when he first saw the 
# | slave, the disease appeared to have been of 
} | long standing, and one of those which, if heal- 
ed speedily, would soon break out again; this 
Vou. 1. (N. 8.) 30 
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East’n District. implies his belief perhaps, that if the pro. . cal 


May, 1823. : 
w~ per length of time was taken to heal the the 
—— sores, they would not break out again. But oth 
Guiorre & this was his first impression, and when, after hoy 
OISFONTAINE ; ° ° 2 
two months attendance he discontinued his pat 
visits, he appears to have been of a different the 


opimon; for he told the owner, he thought the bil 
disease would be difficult to heal, and if heale | Th 


ed at all, would break out again. : the 
Hence I conclude, he thought no radical am 
cure could be effected. It is true he swears apt 


that he told the owner he thought the disease | whi 


difficult to cure, &c. without swearing he ae. A 
tually thought so. But physicians, like all the 
other professional men, have duties incident was 
on their profession, which they cannot, with for 
out reason, be presumed to disregard. Dp wei 
Kerr could not tell to his employers that he wa: 


thought the disease difficult of cure, &c. ifthe leat 
did not really think it such, without being guik risk 
ty of very gross prevarication, and the idea the 
of so base a dereliction of duty cannot find 


' I 
admittance in my mind. 
| as the 
Impressed then with the opinion that one of 
the two doctors, on whose testimony I am to i 
base my judgment, was that the disease was of t 


difficult to heal, but if it yielded to the medi- 
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cal art, so far that the sores might be healed, Pan Tianiet 


the sores would break out again—that the ~~~ 
other, Dr. Chabert, entertained but little sg a . 
hopes of a cure; I cannot conclude that the a ae 
parish judge drew an illogical conclusion from ARS 
the testimony, when he held that the incura- 
bility of the disease was satisfactorily proven. 
The medical science is one of conjecture, and 
the conjectures of the professors of it, must by 
amagistrate not conversant in it, be taken as 
approximating more to the truth, than those 
which he himself can form. 

A circumstance appears to militate against 
the decision of the parish judge. The case 
was first tried by a jury, who found a verdict 
for the defendant. I can give but very little 
weight to it; we have not the evidence which 
was before the jury; and it is not clear, at 
least to me, that with that on which the pa- 
rish judge pronounced, they would have given 


the same verdict. 


I think we ought to affirm the judgment of 
the parish court. 


Martuews, J. The concurrence in opinion, 
of the two judges who precede me in the de- 
cision of this cause, in relation to the plea of 
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East’n District. prescription made by the defendants, pre. ot | 


May, 1823. 
~~ cludes the necessity of further inquiry on that da 
Reynavup & 
Sucxo part of the case. Sh 
Giusrena. “Thiet a redhibitory action, and the prin. otk 
BoisFONTAINE 


cipal facts alleged and attempted to be proved ris 
by the plaintiff in its support, are an incurable sti 
disease, with which the slave sold to him wag er! 
afflicted at the time of the sale, and that the } my 
defendant knew the existence of said disease, for 
Other diseases and infirmities, except those 
expressly named in our code, coustitute red. ma 
hibitory defects, when they are incurable, and | 
render the slave, subject thereto. unfit for ser. 
vice, or render his services difficult, inconve. 
nient, and interrupted. Even a curable dis 
ease may form a redhibitory defect, when itis 
proved that the seller was acquainted with 
said defect, before the sale or at the timeit col 
was made. |) Viv 
The evidence in the present case does not, | at 
in express or positive terms, prove either that | to 
the disease was incurable, or that its existence ag: 
was known to the seller at the time of sale: | Pr 
but I am inclined to believe that it may be | 
fairly inferred from the testimony of the phy- | wa 
sicians, that the sores on the negro’s leg are | Col 


ef long duration and incurable; and also from 
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other testimony in the cause, that the defen- a 


dants had knowledge of their existence. ~~~ 

‘ one ‘ Reysacp & 
Should I admit the probability of coming to  sucxo 
other conclusions than those drawn by the pa- Gonaorre & 
; BoIsFONTAINE 
rish court on the facts of the cause as proven, 
still { am not so clearly convinced that any 
error has been therein committed, as to give 
my assent to reverse the judgment, and there- 


fore concur with judge Martin. 


Denis for the plaintiffs, Grima for the defen- 
dants. 


RD ee 
GILLY vs. LEE. 


Apreat from the court of the first district. —n assignee 


by an act sous 
seing privé Can< 
not obtain an 
order of seizure 
and sale. 


Matuews, J. delivered the opinion of the 
court. In this case, the plaintiff sues as sur- 
viving partner of the latefirm of Gilly & Prior, 
and founds his action on a judgment alleged 
to have been obtained by the United States 
against Lewis & Lee, principals, and Gilly & 
Prior, sureties, on a custom house bond, &e. 

He states in the petition that the judgment 
was paid and satisfied by said sureties, and in 
consequence thereof, they are subrogated to 
all the rights and claims of the United States ; 


238 
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on that the defendant has acquired property 


~~ since the failure of the house of Lewis & Lee, 


GILLY 
vs. 
LEE. 


which ‘ought to be subjected to the payment , 
and refunding of the amount thus advanced: 


by the firm of Gilly & Prior for the use and 
benefit of said Lewis & Lee. He also claims 
a mortgage and privilege, resulting from said 
judgment; and prayed an order of seizure 
and sale of the defendant’s property, which 
was granted by the district court in the first 
instance, but afterwards annulled and set 
aside by a subsequent decree; and from this 
latter order and decree the plaintiff appealed. 


Being of opinion that the appellant’s claim 
is not supported by evidence, sufficient to en- 
title him to the prompt and extraordinary re- 
medy of seizure and sale; we deem it unne- 


cessary to investigate the various means of 


defence offered by the defendant’s counsel. 
Admitting that sureties who pay for their prin- 
cipals, are by law subrogated to the rights of 
the creditor, these rights take effect only by 
evidence of such payment having been pro- 
perly made; and that exclusively for the be- 
nefit of the principal debtors; it is the pay- 
ment that gives them the rights of the credi- 
tor. Should we even further admit that a 
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state court could in any case execute a judg- East District. 


ment rendered in a court of the United States, 
(which to say the best of it is very doubtful,) 
still a party claiming the benefit of such exe- 
cution, by subrogation to the rights of the ori- 
ginal judgment creditor, must establish every 
fact in support of his claim by authentic evi- 
dence, as required by our laws. A plaintiff 
who applies for the administration of justice 
in an extraordinary and summary mode, must 
bring himself completely with the rules which 
authorise such a proceeding. In the present 
case the fact of payment does not appear by 
any authentic doc ument or record; the evi- 
dence of it is a simple receipt given by the 

late marshal of the district, to Gilly & Prior, 
against their bond, without naming them as 
sureties, and without réference to any judg- 
ment which had been obtained on said bond. 
It is matter im pais; and before any legal 
process could be had on it, ought to be es- 
tablished contradictorily with the defendant 
in an ordinary suit. See 10 Martin, 223. 

The counsel for the plaintiff seemed to re- 
ly much on a doctrine found in the Curia Phil. 
118, no. 9,in which it is said that a surety, 
who has paid for his principal, may pursue him 
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East'n District. for {he amount thus paid, aunque sea executiva- 


May, 1823. 
Pree 


GILLY 
vs. 
LEE- 


The order gi- 
ven at the be- 
ginning of pro- 
ceedings to ob- 
tain a respite, 
ceases with the 
¥ranting of it. 


mente. But this, as it appears by the same au- 
thority, which refers to a law of the recopila- 
tion, can regularly take place only when both 
the debt and payment are evidenced by a 
public and authentic instrument. Whatever 
effect the judgment referred, to in the plain- 
tiff’s petition, might in itself produce in favor 
of the United States as being public and au. 
thentic, it cannot favor the pretensions of the 
appellant; for his right depends on the pay- 
ment and satisfaction of said judgment by his 
firm as sureties, in the bond referred to; and 
this fact is not established by any authentic 
document. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Duncan for the plaintiff, Grymes for the de- 
fendant. 


——— 


ABAT vs. MICHEL. 
Appeat from the court of the first district. 


Martin, J. delivered the opinion of the 
court. The defendant sued on his note of 
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hand, pleaded that the court has no jurisdic- te 19 


tion to take cognizance of the suit, for this; — 
- BAT 

that the defendant on the — day of —, in the 08. 

MIcHEL. 


last year, filed his schedule before the parish 




























; ‘ The judgment 
court, praying for a respite, and that the same of homologation 


is not complete, 


has been legally granted by three-fourths of without being 
his creditors, in sum and number, and tne =. aliens 
plaintiff made no opposition to the same, al- 
though his debt was stated in the schedule— 
and he pleaded the respite duly homologated 
in bar. 

There was judgment for the plaintiff, and 


the defendant appealed. 


We notice two pleas, one in abatement, the 
other in bar. The first is grounded on the as- 
sertion that a respite was legally granted to 
the defendant. If that be true, (and the de- 
fendant cannot complain, if we take his asser- 
tion for the truth) the order for staying all 
proceedings against his person and property, 
ordinarily granted at the beginning of pro- 
ceedings to procure a respite, must have 
ceased with the granting of the respite. 

The plea in bar is grounded on the due ho- 
mologation of these proceedings, which, in the 
opinion of the defendant, renders the respite 
granted by the three-fourths of the creditors 
Vou. 1. (N. 8.) 31 
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binding on the rest, and among them the 
plaintiff The record shows, however, that 
at the time of the plea, and of the judgment 
appealed from, no such due homologation had 
been obtained ; the signature of the judge to 
the judgment of homologation being posterior 
to the arrival of the record in this court. 

The district judge was therefore correctin 
overruling the plea in abatement, because it 
contains no allegation that a stay of proceed. 
ings had been obtained, and it contains a faet 
inconsistent with the continuation of such a 
Stay. 

The plea in bar was also correctly overrul- 
ed, because no complete judgment of homolo- 
gation was shown; none did exist. 

We cannot take notice of the effect of the 
judgment, after the judge’s signature was ap 
posed to it, because this is a new question 
arising on a new fact, and in passing on it we 
would not review the jugdement of another 
court, but pronounce an original one. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be affirmed with costs. 


Morse for the plaintiff, Denis for the defen- 
dant. 
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East’n District. 


vs. 
GRAVIER & AL 


LAFON’S EXECUTRIX vs. GRAVIER & AL. May, 1823. 
; Pw 
Appeat from the court of probates. LaFon’s EX'Tx 





Porter, J. delivered the opinion of the 
A continu- 


court. This action was commenced by Pierre ance should ne- 
7 e ver be granted 

Lafon, who has deceased during its pendency. on an allegation 
‘ , A : of a want of tes~ 

Ithas been revived and carried on in the timony, unless 
its materiality 


name of his heir and executrix. - is shown, dili- 
— eee gence to procure 

The petitioner stated that he was instituted it, and the ex- 
pectation that it 


by the last will and testament of his brother, wit be haa. 
r i A witness is 
the late B. Lafon, his sole and universal heir ; not incompetent, 
, because he is in 
ihat the defendants, though the period given the service of 
Pe ‘ one of the par- 
by law for the gestion of the affairs of the es- ties and receives 
“ , a salaly, mor 
tate had expired, refuse to render their ac- because he may 
receive some be-~ 
count as executors, and are about to sell a nefit from the 


- ‘ trial. 
portion of the. property of the succession to if the party 
A cuald er ‘ who has a right 
his great injury. He prays an_ injunction to resist the in- 
: . troduction of 
against the sale; that he may be admitted to parol testimony, 
- ° ° ° introduces it 
establish his quality as heir; that the defen- himself, he can- 
not afterwards 
dants should be ordered to account; that obdjecttothe evi- 
ree . . dence which it 
they be prohibited from any further adminis- furnishes 
“ a " Oral proof 
tration of the estate, as their capacity of exe- may be introdu- 
ced to establish 
cutors had ceased; and that they be decreed the identity of a 
° ° person who sues 
to surrender up all property in their hands. as the heir in- 
: stituted in a tes- 
The defendants pleaded the general issue. tament. 
eee ; ‘ Ambiguity a- 
That the petitioner is not the Pierre Lafon rising from mat- 
ee mec 7 .,ter dehors the 
instituted as heir in the will of B. Lafon, or if instrument may 
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Bast’n District. he be is barred from demanding an * 
May, 1823. he be, he is b § any ac 


wra-~w count, because in the month of November then 
LarFon’s Ex’Tx 


ri last past, he unlawfully, and forcibly took 


GRAVIER & aL 








away all the books, titles, and papers, belong. 


be explained by 
parol testimony. 

An executor 
eannot, because 
he has been un- 
able to liquidate 
the estate with- 
in a year, refuse 
to give it up to 
the heir after 
the expiration 
of that time. 

He may re- 
tain it for a lon- 
ger time if he is 
so authorized by 
the will. 

But cannot 
refuse to render 2 s ; ; j 
an acconat at Law to settle the affairs of the succession had 
the end of the 
year. 

An injunction 
cannot be gran- 
ted unless bond 
and security is 
given. 


ing to the estate, and also those necessary to 
establish the credits to which the executors 
are entitled. 

That there is another suit pending between 
the parties, in which the present defendants 
have sued the plaintiff in regard to the pa 
pers forcibly taken by them, and that this case 
cannot be decided until that is concluded. 

That the year and the day allowed them by 


not expired. 

And that the injunction was wrongfully 
granted, inasmuch as the character of the heir 
at whose suit it issued is in contestation. 

The court below gave judgment, recogniz- 
ing the plaintiff, as the heir instituted in the 
testament, and directing the defendants to ac- 
count. They appealed. 


There were several bills of exceptions ta- 
ken on the trial. The first was to the court 
proceeding to try the cause, although a com- 


mission had issued to take the testimony of a 
witness residing in the parish of Plaquemine. 








in 
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The facts necessary to a proper understand- Fast» Distriet. 


ing of this decision, so far as we can gather 
them from the record, are, that the cause was 
fixed for trial on the 4th of January, and that 
the trial commenced on that day; that on the 
23d of the same month, the counsel for defen- 
dants moved for a commission to take testimo- 
ny returnable on the Ist of February; that on 
the 8th, the cause was called, and the exami- 
nation of proof again gone into, and that the 
defendants then moved that the trial might be 
postponed until the return of the dedimus. 
These facts do not enable us to say the court 
erred. For, admitting that the defendants were 
hurried, (though the progress of the trial, and 
the circumstances attendant on it, do certain- 
ly exclude any such idea,) still that is not 
enough to authorize us to conclude the conti- 
nuance was improperly refused. Courts should 
never postpone a trial on an allegation of a 
want of testimony, unless its materiality is 
shown by affidavit or otherwise, the exer- 
cise of diligence to procure it, and the expec- 
tation that it will be had. The first and last 
of these requisites were not shown, and the 
second is very doubtful. In the case of Rous- 
seau ve. Henderson, we held that a continuance 


May, 1823. 
Pry 
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could not be granted after the trial had been 
gone into, and evidence heard. 12 Martin, 636, 
The second, was to the admission of a wit- 
ness named Peyre, on the ground that he wag 
interested. We think it unsupported. The 
witness swears that he has no interest in the 
event of the suit, and the facts drawn from him 
on cross examination, and disclosed by other 
witnesses, do not contradict his. assertion, 
The circumstance of a person offered to tes- 
tify being in the service of one of the parties, 
and receiving a salary, is not of itself a cause 
of exclusion, although it may according to cir- 
cumstances affect his credit. Nor is it an 
objection to the competence of a witness, 
that he may have wishes, or a strong bias 
on the subject matter of a suit, or that he 
may expect some benefit from the result 
of the trial. Such circumstances may in- 
fluence his mind, and diminish the confidence 
which would otherwise be placed in his de- 
clarations, but they do not disqualify him from 
testifying. Philhps on Ev. 39, Am. ed. 1820. 
The third bill of exceptions was taken to 
the decision of the court permitting parol tes- 


timony, to establish the death of Pierre Lafon 
the father of the testator, and to prove that 


























OF THE STATE OF LOUISIANA. 





J. Pierre Lafon was the brother mentioned in East's Distict. 


the will. Upon the correctness of that opinion w ~~ 


turns the principal question which the cause 
presents. In regard, however, to the right of 
the plaintiff to prove the death of the father 
by verbal evidence, we have found it unne- 
cessary to form, or express any positive opi- 
nion. For, as the witnesses produced by the 
defendants have been examined by them, and 

have deposed to that fact; the objection that 
~ the loss of the higher evidence must be es- 
tablished, before you can resort to the inferior, 
does not of course apply. 

In respect to that part of the exception, 
which goes to receiving parol testimony to 
prove that the plaintiff is the same person 
mentioned in the will, we have had little 
or no difficulty. The objection, as taken on 
the trial, presents the question in too narrow 
a point of view. If no other evidence was 
proper on the issue now joined, but written 
evidence, it is clear that the declarations of 
witnesses could not be received, without first 
establishing according to law, the loss of these 
papers, to the contents of which, they deposed. 
But this we think quite foreign to the true in- 
quiry. We consider it wholly unnecessary 


Laron’s Ex’TX 
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Bast’n District. nti 
piel two” for the plaintiff to show that the person named 


ww in the will is the brother of the testator, that 
LAFon’s EX’Tx 


vs. point he himself has settled by the declaration 
ie" testament, of their fraternity. It is not 
whether Pierre Lafon, is the brother of B, 
Lafon, but whether the plaintiff in this cause 
is the same Pierre Lafon who is instituted 
heir, of which proof is required. Now, for this 
purpose, parol evidence is as good as any 
other; nay it is nine times out of ten the only 
kind that can be satisfactory. Where a per- 
son has died leaving no heirs who are known, 
the register of births and deaths in countries 
where such registers are preserved, is per- 
- haps the best evidence that the deceased had 
heirs, and what are their names. But where 
these facts are already established, and the 
question is that of identity alone, the extract 
from the register affords no information, it isa 
document which any one might procure. 
The judge erred, in admitting as evidence 
a memorandum or note of certain papers de- 
livered by plaintiff to his lawyers; but as the 
case is before us on the whole of the evidence, 
and as this document will not in any respect 


influence our opinion on the merits, it is un- 
necessary on this ground te remand the cause. © 
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He did not err in suffering letters and pa- 
pers, contained in a bundle, which had once 
been in the hands of the executors, to be read 
_ in evidence. If any, which the envelope once 
“ contained were wanting, it might furnish a just 
ground of suspicion that those which were 
kept back proved something against the inter- 
est of the party who offered them, and that 
little weight was to be given to those pro- 
- duced ; but it certainly was no ground for re- 
jecting them entirely. 

The settling these questions brings us to the 
merits. — 

As in our opinion the parol testimony was 


properly received to prove that the plaintiff 


was the person instituted as heir in the last 
will and testament of the late B. Lafon, the 
next inquiry is as to its effect; before that in- 
quiry is gone into, it is proper to state that the 
difficulty which arose in this case, between the 
petitioner and the executors, proceeded from 
the father of the deceased having been twice 
married, and leaving two sons—viz. the appel- 
lee, whois called Jean Pierre Lafon, and the 
other, Pierre Guillaume Lafon; the former 
being full, and the latter half brother of the 
Vor. t (x. s.) 32 
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deceased. Thedefendants contend that Pierre 
Guillaume Lafon is the instituted heir. 

The evidence taken on the issue, consisting 
of parol proof and written documents, is vo. 
luminous ; and it is not in our power to abridge 
it, and convey clearly, the impression which 
results from a perusal of the whole. Aftera 
very attentive examination of it, we have not 
the slightest doubt of the correctness of the 
conclusion to which the court of the first in 
stance came, that it was J ean Pierre Lafon, the 
brother of the full blood, that the testator. in- 
stituted his heir. The family correspondence 
and oral testimony, both establish that he was 
known as, and called Pierre Lafon—it is 
proved thatthe deceased addressed him letters 
at his residence in France, by that name, and 
various circumstances go to show that he was 
more present to the testator’s mind, and held 
a higher place in his affection, than the bro- 
ther of the half blood. Were the evidence 
such as to leave the matter doubtful, we 
should presume that B. Lafon intended to 
prefer a descendant from the same father and 
mother, to a relation who had only half the 


claim to his attachment. But we do not wish 
to be understood as putting our decision on 
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that ground ; for the other evidence prepon- 
derates in the-scale, into which nature has 
thrown her weight. 
Before we quit this part of the case, we 
think proper to remark that the defendants’ 
objection against parol evidence being receiv- 
ed, because there is no ambiguity on the face 
of the will, has been considered by us, and 
agreeing fully with them as to the fact, we can 
by no means accede to the conclusion they 
have drawn from it. It is precisely because 
the ambiguity does not appear on the face of 
the will, but arises from matter dehors that in- 
strument. that we think the evidence was pro- 
perly received. The books of evidence di- 
vide ambiguities into two kinds; the one is 
called ambiguitas latens; the other, ambiguitas 


patens. The first is explained to be that which 


arises from some collateral matter, out of the 
instrument, and all the authorities admit it 
may be explained by parol testimony. The 
illustration of this rule given in Phillips’ Evt- 
dence, is almost the very case now under con- 
sideration. Phellips on Ev. (ed. 1820) 468. 
Nor have we overlooked the law of the 
Partidas, relied on by the appellants that the 
institution of the heir should be certain. Of 
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this there is no doubt, but id certum est, guod 
certum reddit potest, aud we cannot say that the 
instituion is void, by reason of the greater op 
less difficulty, we have in arriving to that cer. 
tainty. If we adopted the construction which 
the appellants seem to consider the sound 
one, nothing more would be required to an. 
nul the institution of heir in a will, than raig- 
ing a contest on the certainty of the person 
named as such. 

The defendants next object that the year 
and the day given by law to executors to set- 
tle the estate confided to them, had not ex 
pired when the suit was brought. On this 
head the evidence shows, that Gravier took 
out letters testamentary on the 2d October, 
1820, Poumairat on the 20th February, 1821, 
and that the action was not commenced until 
the 30th day of May of the next year. The 
appellants contend that they did not get pos- 
session of the estate until the 6th April, and 
that they had many difficulties, arising from 
the confused state in which they found the 
succession, to encounter; so that they have not 


been able to bring it toa close. This may 


be; but it is our opinion that in an ordinary 


case, the circumstance of an executor having 
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suits to bring repecting portions of the pro- ae 


perty, and meeting with difficulties in liqu- w.~~ 
; ; Laron’s Ex’ 
dating the claims of the estate, does not autho- a 


rize him to retain possession from the heir for ye 
a longer period than one year. Civil Code, 166, 
224. 

But the appellants urge that, however the 
doctrine may be, in regard to cases where the 
testator has appointed no particular time for 
the executor to discharge the duties required 
of him in the will, it is different where, as 
in the present case, an indefinite period is as- 
signed him. In support of this exception, 
they rely on the testament, in which the testa- 
tor declares that it is his desire, his ex- 
ecutors shall fulfil all the directions of his will, 
and liquidate entirely his succession, and 
therefore he extends the year of their execu- 
torship, as long as it may be necessary to ac- 
complish these objects. We agree with the 
appellants that these directions must be obey- 
ed, and that the appellee who takes under the 
will, can take in no other manner but that 
which this instrument points out. Febrero, 1, 
chap. 1, sec. 6, no. 96. Par. 6, tit. 2,15. But : 
the difficulty here is in ascertaing what time 
is necessary, or whether the executors have 
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since the death of the testator. The evidence 


and we.are therefore unable to act upon it. 
The testator having fixed no time for the ex. 
ecutors to render their account, and the direc. 
tion of the law being imperative that they 
shall do it ina year, we think the court below 
did not err in directing them to render it. It 
is a satisfaction which the heir has a right to 
require in any case, and will be particularly 
useful in this, since it will greatly aid the court 


in the investigation it will have to make into | 


the right of the executors to retain the estate 
any longer in their hands. 

And we are of opinion that they cannot be 
dispensed with rendering this account, upon 
an allegation that the plaintiff has taken cer- 
tain papers from them, unless they show spe- 
cifically what these papers are. Besides, on 
rendering their account in the court below, if 
they can prove that papers material to their 
defence, are retained by the heir, he will be 


compelled to produce them. 

The act of the Legislature of 1817, having 
in positive terms declared, that no injunction 
shall be granted to deprive any person from 


furnishes us with no information on that head, 
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the free disposal or use of the property in his 
actual possession, without the party applying 
for it shall give bond and security; we think 
the judge erred in directing that writ to issue 
without bond and security. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the court of 
probates be annulled, avoided, and reversed, 
and it is further ordered and decreed, that 
the plaintiff be admitted heir to Bartholomew 
Lafon, deceased, that the defendant do ac- 
count with him as such—that this case be re- 
manded to the court of probates, for the ren- 
dition of said account, and in order that such 


_ other and further proceedings may be had in 


the case, as will enable the court to render 
a final judgment therein. And it is also or- 
dered and decreed, that the injunction grant- 
ed in the case be dissolved, and that the ap- 
pellee pay the costs of this appeal. 


Moreau-Lislet for the plaintiffs, Young for the 
defendants. 
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SEXNANDER vs. FLEMING. 
- Apprat from the court of the first district, 


Martin, J. delivered. the opinion of the 
court. The defendant, sued on an authentic 


" act for the payment of a sum of money, avail- 


ed himself of the exception de non 1 umeratd pe 
cunia ; there was judgment for him and the 
plaintiff appealed. 


The appellant’s counsel contends that the pro- 
visions of the Spanish law, invoked by thé ap» 


_ pellee, are repealed by our statute, which pro- 


vides that the authentic act makes full proof 
of the agreement contained in it, against the 
coutracting parties, their heirs or assigns. 
Civil Code, 304, art. 219. 

The defendant urges that the exception de 
non numerata pecunid, (when not renounced) 
may be made to an authentic act, and throws 
the burden of the proof for the tradition of the 


money on the lender. Part..5,1, 9; tb. 3, 18, 
70; Curia Phil. Paga. n. 30 ; Siguenza, 221, 
223 ; 2 Febrero 152, n. 163, ed. of 1817; 6 ib. 
297, n. 21; Villadtego, 47, n. 102; 5 Martin, 
145, Griffin’s ex’r. vs Lopez, ib. 593, Berthole 
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ys. Mace ; 6 ib. 524, Crozet’s ex’r. vs. Gaudet ; © 


10 ib. 302, Lepretre & al. vs. Sibley ; Noviss. Re- 
cog. 10, 1, 22. 


The exception de non numeratd pecuntd does 
not appear to us repealed by the part of the 
code, cited by the appellant’s counsel, the 
provisions of which existed under the Ro- 
man and Spanish law, which recognized the 
exception. It does not appear to us that the 
district judge erred, in sustaining the defen- 
dant’s plea. ~‘ 

It is said the requiring testimonial proof of 
that which the party, against whom the proof 
is to be made, attested under his own hand, 
is an inconvenient anomaly in those Jaws. 
which ought to be abrogated. Let this be 


admitted; but it cannot be denied that an- 
' cient provisions of our laws, which are estab- 


lished or recognized by statutes, and have for 
ages been respected by courts of justice, can- 
not be made to disappear or rendered ineffec- 
tual by the judiciary power; the constitution 
has forbidden its interference in such cases, 
and the legislature is the only competent 
power to apply a remedy. 


Vou. 1. (N. 8.) 33 
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East'n District. Jt jg therefore ordered, adjudged, and de- | 













May, 1823. } cre 
v~ creed, that the judgment of the district court J pe. 
SEXNANDER : | 
vs. be affirmed with costs. 
FLEMING. ae s 
Eustis for the plaintiff, Hennen for the de- | ga; 
fendant. 
' % 
MONTEGUT vs. DAUPHIN. £ 
A sheriff can- Appeax from the court of the first district. F 
not recover -for 
keeping slaves ; i cou 
unless be _ Marygws, - cubes the opinion of the tain 
curred court. This 1s an action brought by the - 
plaintiff to recover certain fees as sheriff, and - 
jailor, of the parish of St. John Baptist, for se- » the 
questering and keeping certain negroes, as the 
stated in his petition and accounts. - 
The evidence shows that said negroes were | -” 
held by him for several months under seques 4 sale 
tration, but does not show that he fed them j 
during that time, or was#at any expense in , 
their keeping. Should we admit that not- ‘a 
withstanding this deficiency in proof, the ap- « 
pellant is still entitled to his fees as sheriffand | 8°" 
detainer of said slaves, it does not appear 
that the defendant did in any manner cause it 
the sequestration and detention. y : 


It is therefore ordered, adjudged and de- 
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- || creed, that the judgment of the district court ©" og gy 


rt be affirmed with costs. We 
Mageaye? 


Seghers for the plaintiff, Smith for the defer Daven. 
* 7 dant. 
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LEAKE vs. BREEDLOVE & AL. 


 Appeat from the court of the third district, 4 bond given 
: on the sueing 


out of an injunc- 


Porter, J. delivered the opinion of. the tiem cannot be 
cancelled on 


court. Breedlove, Bradford & Robeson ob- “im of the 


tained judgment against Leake, and issued 
execution. He applied for, and obtained 





an injunction, on the ground that between 
the time of the rendition of the judgment, and 
the issuing of the writ of fiert factas, he had 
made certain payments. The injunction af- 
J ter being held up for several terms, was dis- 
solved. 


oe 
ye, 


P 
Jos. E. Johnson, the surety on the bond gi- 





ven by Leake to obtain the injunction, moved 
the district court to cancel the bond, on the 
al ground that the writ had beenrightfully sued ; 
out, and that the reason for which it was dis- 
solved, proves there was no fault in Leake in 
obtaining it. 
The court went into an examination of. the 
facts, and ordered the bond to be cancelled. 


P= 
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The defendants filed a bill of exceptions, and — 2 


nama appealed. 


—— 


Bazeniove& Itisthe opinion of the court, that the course 


AL. 


pursued by the surety to obtain relief was ir. 
regular, and is unsupported by law. Parties, 
wishing to have their rights investigated j 
courts of justice, must in all cases begin their 
action by petition in the ordinary way, unlegs 
when the legislature has thought proper to 
make exceptions to the general rule by ex 
press enactment. We see no more right in 
the maker of this bond, to call by motion on 
the payee to investigate his right to it, than he 
ld have had in the common case of a pro; 
missory note, given on any other considera. 
tion, than that of taking out an injunction. 
From the moment the writ was dissolved, the 
defendants were out of court, and they could 
not be legally brought in but by citation. 
It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 


there be judgment for defendants, with costs 


in both courts. 


Watts & Lobdell for the plaintiff, Workman 
for the defendants. 
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M’NEILL & AL. vs. GLASS & AL. 


Appeat from the court of the first district. 


Martin, J. delivered the opinion of the Goods shipped, 
cannot he at- 
tached after the 


court. <A quantity of cotton was shipped by 
the defendants to Wilkins & Linton for sale, 
ihe consignees being greatly in advance to 
the shippers. On the arrival of the steamboat 
which brought the cottonwand on the day the 


"bill of lading was delivered to the consignees, 


the plaintiffs attached it for a debt due to 
‘them by the shippers. The claim of the con- 
signees being disallowed in the district court, 
they appealed. 


The ground of the claim is that they are 
greatly in adyance, and made sundry consider- 


_ able acceptances for the consignees, for which 


they have a right to be paid out of the pro- 
ceeds of the cotton. 
The evidence shows that the alledged advan- 


ces and acceptances were made, and that the 


cotton was attached on the day of the steam- 
boat’s arrival in New-Orleans, that the bill of 
lading reached the consignees in the morning 
of that day between eight and nine, and before 
any paper, relating to the attachment, was 
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appear whether the attachment had then been 


The ground on which the district court,re- 
jected the claim, viz. “ because the attach- 
ment was laid before the cotton came: into 
the hands and possession of the claimants,” 







does not appear to us tenable. We are. 
opinion that a bill of lading confers on th 
consignee a qualified property in the goods” 
of which he cannot be divested, either by the” 
consignor or his creditors, without a previous 
adjustment and satisfaction of his claim. 


This case differs but little from that of Can- : 


field & al. vs. M‘Laughlin, 9 Martin, 303; and * 


the principle invoked by the claimants, was re- © 


cognised in that of Kirkman vs. Hamilton, 5 id. — 


297. 


In the case of Norris vs. Mumford, 4 Mar- © 
tin, 20, we held that the vendor’s order to 


his clerk to deliver the thing sold, was 9§ 


not such a delivery of the thing, as would 
‘prevent its being seized by the vendor’s cre- 
ditors. But a bill of lading differs widely from 
an order. . In the case of the bill of lading the 
goods shipped are de facto et de jure out of the 
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the bill reaches the hands of the consignee— 
S itile, after the delivery of the order, the ven- 


- dor retains the actual possession and ostensi- 
ble dominion over the thing sold ; and, as a se- 


cond vendee, deceived by the confidence of 


ihe first, may effectually purchase it, the cre-. 
ditors of the vendees may seize it; for they 


can seize whatever he may sell. 

As however the testimony renders very 
probable indeed, although it does not place 
beyond doubt, the fact of the bill of lading 
coming into the claimant’s hands before the 
attachment was laid; ‘a fact which, as we can- 
not cross-examine witnesses, we cannot obtain. 


4 We deem the justice of the case requires that 


_ the cause be remanded for a new trial. It is 
true, parties must in genehal take care that all 
the evidence, necessary to gupport their pre- 
tensions, be drawn from the witnesses; but 
when the probability is very great that a fact 


*F exists, and the cause has gone off on some other 
| point, against the rights of the party who 


claims*the ‘benefit of it, we think it our duty 
to afford him«the opportunity of establish- 
ing it, especially as the sheriff, whose duty it 
was to have noted the precise time of his re- 


East’n District. 
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a District ceiving the process, has left that a blank: ix | 
“ww his return. ie | 
M’Newm. & at. 


Guasss &ar, It is therefore ordered, adjudged and de. 
creed, that the judgment of the district court 
be annulled, avoided, and reversed, and that 
the case be remanded for a new trial, the costs # 
in this court to be borne by the plaintiffs and i 
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appellees. De o 
Peirce for the plaintiffs, Workman for the | whic 
defendants. * |Pbyno 


CLAGUE vs. TOWNSEND & AL. 


The vendeeis Appgeax from the court of the first district. . 
bound by the 


contract of lease 


made by his = Matuews, J. delivered the opinion of the® 


7 court. This suit isybrought for the recovery Pi : T 
of a quarter’s rent, of property leased to thé pwhol 
defendants as seteforth in the plaintiff’s peti- " phat 
tion, and which became due on the Ist of ult p part 
ly, 1822. The lease seems to have been exe. pleas 
cuted by W. Kenner & Co. on the 22d of May, reut 
1819.last, at which time the property rent- _ 
ed belonged to said firm; and was effected by this | 
the agency of R. Clague, who is stated in the and | 
actto be aco-partner. The rent, therein stipu- = 

€ 


lated to be paid by the defendants, is at the 
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gate of $2000 per annum. On the 10th day of a 


April, in the year 1822, according to the alle- 
gation of the petition, and according to the 
date as given in the act of sale, in reference 
_ to the year of the Independence of the United 
States, but according to the date given by the 

ristian, in the year 1820, William Kenner 
old to the plaintiff, all his interest in, and title 
to one undivided half of the premises, for 
which rent is claimed in the present action, 
by means of which sale the latter became sole 
proprietor, and as such, sues on the contract 
‘of lease made between the firm of Wm. Ken- 
ner & Co. and the defendants, for the full 
amount of rent due for one quarter, at the 


/f rate of $2000 per annum. being $500. 


The defendants resist the payment of the 
whole amount thus claimed, on the ground 
that by a subsequent agreement between the 
i parties to the written and authentic act of 
lease, the leasers contracted to reduce the 
reut for the year 1822, to $1650 per anumn in- 
stead of the $2000 formerly stipulated, and on 
this last contract they offer to pay $412 50 cts. 
and tender to the plaintiff that amount. 
} The only evidence offered in support of the 
latter agreement to reduce the rent, is found 
Vou. 1. (N. 8.) 34 
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in an account current, as stated between the 


firm of Wm. Kenner & Co. and the defen. 


dants, signed by the former; in which they 
are credited for a quarter’s rent which became 
due on the Ist of April 1822, at the rate of 
$1650 per annum; and this document was ex 
cepted to by the plaintiff’s counsel, as being 
inadmissible, without first proving the verbal 
agreement by which the rent is said to have 
been reduced from $2000 to $1650, and ag 
being contrary to the written evidence com 
tained in the original case. 

Before entering on the merits of the case 
as disclosed by the evidence, it is necessary 
to dispose of this bill of exceptions. It is-an 
established rule that when parties to a con- 
tract reduce it to writing, no oral testimony 
will be received to alter or impair the obliga 
tions imposed on them by their written agree- 
ments. But it is the uniform practice of courts 
of justice to receive testimonial proof of the 
performance, and consequent discharge from 
obligations thus created. Such is proof of 


object of the contract, or the performance of 
any other promise or stipulation. So, perhaps, 
oral testimony would be admissible to prove 
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e |. that a payee received part as a compensation way, 1823. 

+ | forthe whole sum promised ; but certainly a _ 

y | written receipt, expressed in terms acknow- — 
. ° Townsenn & 

e ledging that part was accepted in compensa- a1. 

f tion and acquittance of the whole, would con- 

¥ clude the obligee from recovering on the ori- 

g ginal contract. The -account offered in evi- 

i dence, and signed by the promisors of the ori- 

e ginal contract of lease, amounts to an acknow- 

8 ledgement on their part, that they did receive 

$412 50, in full for the rent from the first of 


January to the first of April, and no arrear- 
ages could be recovered for that quarter. 
But it goes further, and states an agreement 
n that the whole rent for the year 1822, should 
Ie be $1650, which by the settlement of that ac- 


y count seems to have been understood and ac- 
4 quiesced in by all parties to it. 
i As to the objection to receiving the account 


Ss in evidence, without first proving the verbal 
e agreement to lessen the rent, we would only 
n observe, that being written evidence of that 
of contract, it is better than oral proof, which 
e perhaps could not be received, and assuredly 
of when higher evidence is given inferior, can- 
3, not be required to establish the same fact. 

We are therefore of opinion that the court 
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yt below did not err by receiving it in evidence, 
~~ Incoming to this conclusion on the bill of ex. 
—— ceptions, we have said so much in relation to 
— the weight of evidence contained inthe set. 
tlement of accounts by Wm. Kenner & Co. with 

the defendants, that it only remains to state 

that in our opinion it amounts to a new agree, 

ment, and that too evidenced by writing be 

tween the contracting parties to the lease, to 

take $1650 instead of $2000 for the year 1822, 

A question still remains, to ascertain wheth 

er this subsequent contract is binding on the 

plaintiff and appellant. In solving this diffi 

culty, we assume as true that the contract of 

sale between Wm. Kenner and Clague, did 

not take place until the 10th of April, 1822, 

The latter, therefore, holds the property sub- 

ject to its situation at that period: he can 

claim no other rights in it than belonged at 

that time to Wm. Kenner & Co.; one of these 

was a lease at the rate of $1650 for the year 

1822, as reduced by contract from $2000, ae- 

cording to the agreement which is evidenced 

by the account, stated and settled on the 10th 

of March of the same year. The fact assumed 

as tothe sale between the partners of the house 

of Wm. Kenner & Co. is taken on the allega- 
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. tion of the. petition and corresponding date by a 
‘?. reference to the year of American indepen- pcr 
J dence, believing that 1820 °is a mistake of — w. 

- | date, which has crept into the record by some baer ~ 2 


d accident in copying. 


It is the opinion of this court that there is no 
error in the judgment of the district court, and 
it is therefore ordered, adjudged and decreed, 
that said judgment be affirmed with costs. 


: Grymes for the plaintiff, Preston for the de- 
: fendants. 

, RO em 

f 

1 STATE OF LOUISIANA vs. ARMSTRONG & AL. 

. 


Apreat from the court of the second district. The parish 
~ judge is not the 
officer in whose 


Porter, J. delivered the opinion of the hands sherift’s 
court. This case comes up on an appeal ta- teposied. 
ken by the defendant, who alleges, as error 
in the proceedings of the court below, that a 


i 
| 
document purporting to be a copy of a bond, | 


— ST > ae 


given by a sheriff for the collection of taxes, 
was received in evidence on the trial. It has 
been submitted for our decision without argu- 
ment. 

The act of 1813, 1 Martn’s Dig. 690, directs 


Oo = | se +t 
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ns 1023. that the bond, to be given by the sheriff, shall | 


wa be recorded in the office of the clerk of the 
SLATE oF Lov- 


parish court, and that a copy thereof shall be 


Pin, abn & transmitted to the treasurer of the state. 


An act passed on the day next succeeding 
that just quoted, (1 Martin’s Dig. 700) pro- 
vides that all securities, to be furnished by the 
different officers of government, shall be re- 
corded in the office of the parish judges, of 
the parish where the property, affected by 
these bonds, is situated. 

{t was subsequently enacted, that in all 
cases where public officers, other than the 
governor, shall be empowered to approve of 
the bonds, to be given by persons appointed 
to office, it shall be the duty of the executive 
to send the commissions to those in whom the 
right of approval is vested, and that they shall 
not deliver the commission until the bond is 
given, and a certificate that it is duly recorded. 

And further, that it shall be the duty of the 
person who receives these bonds, to deposite 
them, or cause them to be deposited in the 
hands of the person designated by law to that 
effect —Martin’s Digest, 712. 

The counsel! for the state, in the court be- 
low, and the judge seem to have proceeded 
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on the idea that the parish judge was «he East's District. 


: May, 1823. 

person designated by law to that effect. But it ~~ 
: Lov- 
appears to us the statute repels that idea.— ro ’ 


The person who receives the sheriff’s bond, anustnone & 
is directed to deposite it with him who is de- ” 
signated for that purpose. The parish judge 

takes and receives the bond, he cannot there- 


_ fore be depositor, and depository. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided and reversed, and that 
this case be remanded for a new trial. 


Mazureau for the state, Eustis for the de- 
fendants. 


—2+ ea 


WILLIAMS vs. TREPAGNIER & AL. 


AppEat from the court of the first district. A judgmentis 
not evidence a- 


2 ee gainst third par- 
Porter, J. delivered the opinion of the court. ties of the truth 


The petitioner avers that he is the bona fide i wan vendere. 
holder of a note made on the 24th August, 1813, 
in the parish of St. Jean Baptiste, by George 
Weimprender in favor of Achille Trouard, for 
$10,000, being the’ obligation given for the 


third instalment of the purchase money of a 




















ee an 





East’n District. 
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plantation bought of the payee of said note, 


ye = which was transferred to him the petitioner, 


with all its rights, privileges and mortgages, 

That the plantation which was mortgaged, 
to assure the payment of the price agreed to 
be paid by said Weimprender, has been seiz. 
ed and sold by the sheriff of St. Jean Baptiste, 
at the suit of Edward Livingston and Joseph 
Perret, and that a certain Etienne Trepagnier 
became the purchaser. 

That Livingston and Perret have issued an 
execution on the bond of Trepagnier for the 
purchase money of the plantation, and are 
about to collect and appropriate it to their 
own use—though the petitioner has a right to 
be paid out of this purchase money in prefer- 
ence to these persons. 

He concludes by praying that Trepagnier 
may be condemned to pay him $10,000, with 
interest and costs; and that it may be decreed, 
that Perret and Livingston’s claims to the 
proceeds of this bond should be postponed un- 
til the petitioner’s demand is paid and satisfied. 

The defendants, Livingston and Perret, 
plead the general issue. 

Trepagnier denies the allegations of the 
plaintiff, and affirms that he has always been 
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ast’n District. 


willing to pay the purchase money to whom- © May, 1823. 


soever the court might direct, as soon as the 
irregularities and incumbrances, of which the 
respondent has complained in his petition 
against Perret and Livingston,shall be remov- 
ed ; and he prays that these cases may be con- 
solidated with the présent. 

They were consolidated by an order of court, 
and in a short time after discontinued. It is 
contended that this discontinuance had the 
effect of putting an end to the present suit. 

We are not of that opinion. The plaintiff 
states Trepagnier to be his debtor, and that 
other persons claim the money in preference 
tohim. He makes these persons defendants. 
They appear and answer as such, and the 
parties are thus before the court, with the 
rights attached to the respective characters 
in which they present themselves. To per- 
mit the defendants to get other cases consoli- 
dated with that in which they were sued, and 
then turn the plaintiff out of court by dismis- 
sing these cases, would be permitting that to 
be done indirectly, which the law would not 
authorize directly, and would be virtually de- 
ciding that the latter could only get his plaint 


Von. £. (1. s.) 35 
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vs. 
TREPAGNIER 
& aL. 
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Eastin District. investigated when it pleased the former to 


May, 1823. 
PY 
WILLiaMs 
vs. 
TREPAGNIER 
& au. 


permit him. 

The first question presented is, whether the 
plaintiff has established his right as assignee 
of the debt he sues for. In deciding it we 
have found it necessary to distinguish between 
the parties defendant. The plaintiff introdu- 
ces a judgment against Weimprender, the 
principal debtor—the note purporting a mort- 
gage and parol evidence. As against Trepag- 
nier who stands before the court as third pos- 
sessor, this is enough. A positive provision 
of our code has made the judgment, act of 
mortgage, and oath of the creditor, sufficient 
to entitle the mortgagee to the extraordinary 
remedy of seizure and sale. The same evi- 
dence we consider good in an ordinary action, 
without the creditor’s oath, as ample time is 
given to the person sued to disprove these 
facts, which prima facte make out a case against 
him. But, in regard to the effect which the 
judgment should have against persons other 
than third possessors, a quite different ques- 
tion is presented. The old and often applied 


maxim, that res inter alios acta non nocet, stands 


in the’way of making parties rights depend 
on what is done between others. We had 
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occasion to enter fully into this subject, in the East's District. 


case of Breedlove §& Bradford vs. Turner, 9 Mar- 
tin. The judgment here produced, is evidence 
against the whole world that such a judgment 
was rendered, but it makes no proof against 
third parties of the truth ofthe facts on which 
it purports to be rendered. 

Two witnesses were introduced on the part 
of the plaintiff’ The one swears that it is fif- 
teen years since he saw the indorser write, 
and does not think the signature, on the back 
of the note, is in his hand writing. The other 
does not state he ever saw Trouard write, but 
that he has had frequent opportunities to see 
his signature to documents, returns to com- 
missions, &c. and that he “should take” the 
signature shown him to be the same as that 
subscribed to the documents. He declares, 
on cross-examination, that he would not re- 
ceive in the course of business a note with a 
signature written in the same manner, without 
inquiry. It is our opinion that this evidence 
is too weak to establish the hand writing of 
the payee. One witness negatives the fact 
and the other is not certain of it. 

This failure of the plaintiff to make out his 
case against the co-morgagees, renders it im- 


May, 1823. 
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East’n District. 


May, 1823. 
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WILLIAMS 
vs 


TREPAGNIER 


& aL. 


A person 
bound under an 
order of court to 
give surety must 
give persons re- 
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proper to give final judgment against the third 
possessor. As the case stands, we see by 
the pleadings that there are several per- 
sons who set up conflicting claims to the 
amount due on this bond, and it is necessa- 
ry these claims should be settled before Tre. 
pagnier is condemned to satisfy any of them, 
This cannot be done now, for the plaintiff is 
as two of them, out of court, and a judgment 
against Trepagnier would not be binding on 
them. Wesee no way to do justice between the 
parties but to remand the case for a new trial. 


It is therefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be annulled, avoided, and reversed ; and it is 
further ordered, adjudged, and decreed, that 
the case be remanded for a new trial, and that 
the appellee pay the costs of the appeal. 


Hennen for the plaintiff, Livingston & Denis 
for the defendants. 


—=_oe— 


POTTER vs. RICHARDSON. 


Appecat from the court of the third district. 


Martin, J. delivered the opinion of the 


siding withinthe court. Potter filed his petition, stating that 


State, 
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in 1819, he purchased from W. A Richardson as rg 


May, 
a slave, for $1500, payable on the Ist of Jan. = 
* OTTER 
1821, and mortgaged a house for the price; vs. 


: . RIcHARDSON. 
that he refused payment, having discovered 


that the title to the slave was in Richardson’s 
father; aud he was 40, instead of 37 years of 
age as the vendor had represented, and igno- 
rant of the trade of a mason or bricklayer, al- 
though he was expressly sold as such. 

That Richardson having brought suit, at 
October term, 182], in the absence of the pe- 
titioner, obtained a judgment, by which an in- 
junction, which the latter obtained to stay an 
order of seizure of sale procured by the for- 
mer, was dismissed, and judgment for costs gi- 
ven for the present petitioner, and the order 
of seizure and of sale, theretofore granted and 
enjoined, staid, until the Ist of January fol- | 
lowing, and until Richardson gave good and 
suflicient security to indemnify his vendee for 
all damages which he might suffer from an 


eviction. 

That the executors of F. Richardson, the 
father of W. A. Richardson, have tendered a 
penal bond to the petitioner, to secure him in 
the title and possession of the slave; that the 
said bond is invalid, as it will not protect the 
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East’n District. 


May, 1823. 
Pryy—wy 


PoTTER 
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RICHARDSON. 
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petitioner against the claims of F. Richard. 
son; that in the state of Mississippi, in which 
the testator lived and died, and where his ex- 
ecutors reside, executors cannot dispose of 
slaves, without certain formalities, which were 
not, in the present case, fulfilled. 

That W. A. Richardson pretended to your 
petitioner that he had a powerof attorney from 
his father to sell the slave, and promised to 
have it duly recorded, but has absolutely ne. 
glected to do so. 

That notwithstanding this he has procured 
a seizure of the mortgaged property by the 
sheriff, who is preparing to sell it. 

The petition concluded, that as Richardson 
had not complied with the terms of the judg- 
ment, by giving bond as thereby required, an 
injunction might issue. 

The injunction was accordingly granted. 

Richardson’s answer states that the injunc- 
tion is illegal, as the facts set forth in the pe- 
tition (if true) are insufficient, and the facts 
alledged on the ground of the order of sei- 
zure, are incorrectly stated. 


On motion of Richardson the injunction was 
dissolved, and judgment for costs given in his 
favor. 
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The judge has certified that Richardson’s Fst= Distict 


attorney moved to dismiss the petition for the 
injunction, after the suit was at issue, as ap- 
pears by the answer, on the ground that the 
petition contained no equity on the face of it. 
This motion was opposed by Potter’s attor- 
ney on the ground of surprise, and of its being 
an indirect attempt to get rid of the suit, with- 
out putting it on its merits. He at the same 
time offered an affidavit for a continuance. 
His objections being overruled, he took a bill 
of exceptions. He appealed. 


His counsel urges that, 

1, The judgment on which the execution 
issued is alternative and void. 

2. The sale of the slave was void, he being 
the thing of another. 


3. The bond tendered, in performance of 


the judgment, is not the one it required. 
The executors’ bond does not answer; the 
heirs themselves ought to have been bound. 
4. Legal freehold sureties resident within 
the parish of Feliciana was not given. 
5. The power of attorney should have been 
recorded. 
6. The suit should have been tried on the 


May, 1823. 
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East’n, District. 
May, 1823. 
Pry 

PoTTER 
vs. 

RICHARDSON. 
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merits, and the appellant’s testimony should 
have been heard. 

The counsel has referred us to Harrison’s 
Chan. Pract. 545; Fowler’s Excheg. Pract. 283; 
2 Veazy & Beams, 412-13 ; Eden on Injunctions, 
65—6; Civil Code, 434, art. 25; Part. 3, 3, 1. 

The two first and the fifth points are appli- 
cable to the judgment related in the petition, 
which is not appealed from, and the record of 
which is not brought up. 

The judgment stays the order of seizure, 
{ill good and sufficient indemnity be given 
against all damages, which the appellant may 
hereafter suffer by an eviction of the slave. 
Richardson’s own bond, with proper sureties 
would certainly have sufliced; that of any 
other person with proper sureties is still bet- 
ter; for the obligation of the principal in the 
bond is an additional security, as Richardson 
is equally bound personally to indemnify his 
evicted vendee, whether he executes a bond 
or not. 

The party who is bound under an order of 
court to give surety, must give persons resid- 


ing within the state, and answerable to the 
process of her courts, Czvil Code, 432. The 
order of the court which required sureties to 
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be given, was not therefore complied with by © “4 weaie. 


the tender of the bond, of persons residing in Wr-w 
the state of Mississippi. On this law the in- _— 
junction was improperly dissolved. sta tat 
It is thefore ordered, adjudged, and de- 
creed, that the judgment of the district court 
be annulled, avoided, and reversed, and the 
case be remanded to the district court, with 
directions to proceed therein, as if the injunc- 
tion had not been dissolved, the costs of the 


appeal to be borne by the appellee. 


Preston for the plaintiff, Eustes & Watts for 
the defendant. | 


a 3 
POTTER vs. RICHARDSON. 


Appeat from the court of the third district. If @ petitien 


or an injunc- 

‘ —_ tion is dismissed 

Porter, J. delivered the opinion of the for want of e- 

; , ‘ quity appearing 

court. The proceedings in this case are onthe face of it, 
f the appellate 


fully stated in the opinion already given, court cannot 
take notice of 


so far as they then appeared on record. Af- a 
ter the pronouncing of the decree the appel- duced. 

lee moved for a re-hearing, which being grant- 

ed him, he suggested a diminution of record, 

and obtained a certiorari to send up all that 

remained of it. 


Vou. 1 (N. 5.) 36 
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The return made by the clerk to this writ, 
shows that on the 10th January 1822, there 
was filed in his office the bond of W. A. Ri- 
chardson the defendant, and one H. W. Hill, 
of the parish of Feliciana, in the penal sum of 
two thousand five hundred dollars, condition- 
ed in pursuance to the judgment entered up 
by consent of parties, on the 19th October, 
1821. 

It is contended on behalf of the plaintiff 
that this court can take no notice of this obli- 
gation, as it does not come up in the manner 
prescribed by law, for placing the facts on 
which causes are tried, before us. 

Before examining this question, one raised 
by the defendant must be disposed of. He 
insists that the court below improvidently 
granted the injunction in the first instance ; be- 
cause the petition does not on the face of it 
show sufficient equity. 

We have examined it and think it does. 
The plaintiff swears, that the defendant has 
failed to comply with the tenor and effect of 


the judgment, according to law and justice; 
and then states that it is true a bond of the execu- 
tors was tendered him. This amounts to the 
game thing as if he had sworn positively the 
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: East’n District. 
bond now sent up was not tendered him. It May, 1823 


was said he should have expressly negatived wow 
it; but if in point of fact it was not presented — 
to him, and another bond of the executors was, ay 
how could he swear more positively, than to 
say the judgment had not been complied with 
according to its tenor and effect. 
The plaintiff is right in his objection, that 
the proof of the bond being executed and ten- 
dered, does not come regularly before us. 
The case stood upon petition and answer, and 
the general issue was pleaded. It appears to 
have been dismissed for want of equity on the 
face of the petition. This excludes the idea 
of any examination of the merits being gone 
into in the court below; and we cannot there- 
fore notice in the appeal, documents which 
would go to show that dismissal to have been 
supported by evidence which was not intro- 
duced, or which the opposite party had not 
the means afforded him to controvert. 


It is therefore ordered, adjudged and de- 
creed, that the judgment of the district court 
be annulled, avoided, and reversed, and this 
case be remanded to the district court, with in- 
structions to proceed thereon as if the injunc- 
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Bast’n District. tion had not been dissolved—the costs of the 


May, 1823. 


~~ appeal to be borne by the appellee. 


PoTTER 
vs. 
RICHARDSON. 


An agent has 
alien on goods 


Preston for the plaintiff, Eustis & Watts for 
the defendant. 


—<f—— 


GANSEFORD vs. DUTILLET & AL. 


Appeat from the court of the parish and ci- 


placed in his ty of New-Orleans. 


hands for sale, 
and itis not lost 
by depositing 
them in the 


Porter, J. delivered the opinion of the 


bands of a third court. ‘The petitioner states that a quantity 


Person. 


of hardware and ship-chandlery belonging to 
him, was sold by Dutillet & Sagory, auction- 


eers, for the sum of $1338 18 cents, and that . 


though often requested, they have refused to 
pay over the proceeds of the sale. Judgment 
is asked against them and their surety, Joseph 
Tricou, for this amount, and a prayer that 
their claims being founded on a deposit, may 
be decreed to be paid asa priviledged debt. 
The defendants, Dutillet & Sagory, having 
become insolvent after the inception of the 
suit, their syndic, N. Cox, was made a party. 


He appeared and answered that no effects of 
any kind whatever had come into his hands 
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belonging to the insolvents, and prayed to be East's District. 


May, 1823. 
dismissed. Pes 
: a GaNSEFORD 
Tricou the surety pleaded the general is- ts. 
Dutiet &at 


sue, and that the claim of the petitioner had 
been satisfied. 

There was judgment for the defendants and 
the plaintiff appealed. 


An agreement signed by the counsel in the 
cause appears on record, by which “it is ad- 
mitted that the goods of the plaintiff sold for 
, the price mentioned in the petition, and that 
| the defendants, Dutillet & Sagory, have re- 
ceived the same, and that the only defence of 
the defendants is the payment of said sum.’ 


wr The facts from which this defence is de- 
' duced, are as follows :—On the 21st of April, 
’ 1817, a certain J. Latapie, who was agent and 


attorney in fact of the plaintiff, wrote to Dutil- 
let & Sagory, informing them that he had sent 
' them four barrels and one case of hardware, 
which he requested them to keep in their store 
; until Mr. Francis Dreux should give them new 
instructions respecting them. The letter con- 
cludes with the following paragraph—veuil- 
1 liez prendre note que sur ces marchandises il me re- 
vient, $538 50 cents. non compris les inléréts 





288 


East’n District. 
May, 1823. 
OAD ye 
GANSEFORD 
vs. 
DutinLteT& at 


CASES IN THE SUPREME COURT 


jusqwa parfait payment, pour frais et deboursés y 
relatif. 

Dreux, the individual mentioned in the let- 
ter, deposes that Latapie, on leaving this coun- 
try for France, left with him a power of attor- 
ney; that among other matters that he was 
charged with, was that relative to the hard. 
ware, which Latapie told him he had left 
with Dutillet & Sagory to be sold for him, and 


. In respect to which he had left with the wit- 


ness several papers. Some time after Latapie 
wrote the deponent to hand them over to 
Rouquette, whom he had constituted his at- 
torney in fact. This was done, and Dutillet 
& Sagory informed of the change in the agen- 
cy, and directed by the witness to proceed in 
the sale of the property and pay over the 
amount to Rouquette. It was about a year 
after the departure of Latapie, that Dreux 
gave up the papers to Rouquette, and about 
one month and a half after that time the lat- 
ter acknowledged he had received the pro- 
ceeds of the sale of hardware. Nicholas, for- 
merly a clerk of Rouquette, deposes that it is 
to his knowledge the amount for which the 
property sold, was paid to his then employer. 

If these facts stood alone, they would per- 
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haps support the defendants plea, but the Past District 


transaction has a quite different aspect when 
we examine the plaintiff’s evidence. 

On the 21st April, 1817, as we have already 
seen, Latapie put the goods into Dutillet & 
Sagory’s hands. Between that time and the 
24th Sept. 1817, they must have received 
some communication respecting the property 
from the plaintiff for on the day last mentioned 
they write: “ We have received the letter with 
which you have honored us, 30th June. M. La- 
tapie has in fact left with us four barrels and 
one case of hardware, which he told us belong- 
ed to you, and to hold subject to your order.” 

After stating the difficulties that must at- 
tend disposing of them as the plaintiff wishes, 
they add, en conséquence nous garderons votre 
qnincaillerte a votre disposition, jusqu’d ce que vous 
donniez Vordre positif den finir, @ moins que nous 
ne trouvertons @ le placer a dix pour cent bénéfice: 
therefore we shall keep your hardware at 
your disposition, until you give us a positive 
order to close sales, unless we find the means 
of selling it at ten per cent. profit. On the 18th 
January, of the following year, they again 
wrote the petitioner, stating that they had 
not been able to make sales of the hardware 


May, 1823. 
PP 


GANSEFORD 
vs. 
DutTILuEeT &AL 




























i OO i Ae atti in 


cea RM ls i 


cit aim ee 


<n ne gstns mantic tniaiealainaeeetadimammnanseatien 


PotTiLLet Sa 


GASES IN THE SUPREME COURT 


East’ District. left by Mr. Lapatie, and that the only way to 
~~ close was to put the property up at auction, 


The question therefore for decision is, 
whether on the evidence just stated, the pay- 
ment to Rouquette was good. For a correct 
solution of it, it is necessary to ascertain 
whether Dutillet §& Sagory were, after the 
writing of the letters from which we have 
made extracts, the agents of Ganseford; if 
they were, there can be no doubt the pay- 
ment to Latapie’s attorney in fact, cannot be 
pleaded to the present action. 

We think it does clearly result from the tes-i 
timony, that Dutillet & Sagory were the plain- 
tiff’s agents. In their letter to him, they avow 
in the most explicit manner, that Latapie left 
the goods with them, stating that they were 
Ganseford’s property, and tohold them subject 
to his order. They engaged in this letter to 
do so, and promised in it not to sell them un- 
til they received his instructions, unless they 
were able to procure ten per cent. profit. Af- 


ter entering into this contract, which they | 


were justly authorized to do, for Latapie had 
delivered them the goods as the plaintiffs, we 
cannot discover why they paid Rouquette.— 
Latapie’s authority over the property ceased 
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from the moment the principal ratified: his 
aut of putting the merchandise into the hands Cy, 
of his attorney. Civil Code, 37, 36, A fact. CA™SEFoR? 
which is clearly shown him by the letter of the Domxenssax 
defendants, acknowledging the. receipt of the — 
plaintiff’s instructions. If after all this, they, 

thought that Rouquette had authority. to re- 

ceive the proceeds, it was crassa negligentia in 

them not to have taken better information. and 


_ it was in the very teeth of their promise, that | 


they would hold the property subject to’ the 
directions of the plaintiff. 


The right of the defendants to. retain the 
amount which Latapie informed them he had ° 
a lien'for, when he placed the goods in: their 
hands, leaves another question to be examined. - 
We think they have the right. The goods 
passed into their hands with this lien ; a pay- 
ment made by them at that time would have 
been good. Nothing is shown which renders 
it improper since. The owners of the goods 
availing themselves of the delivery of their 
agent, must submit to the qualification, under 
which he made it. ‘The contract, under which 
the auctioneers sold the goods, was not gratui- 
tous: it was not therefore one of deposit, and 
VoL. 1. (Ne S-) 37 


East’n District. 
May, 1823. 
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oe cannot'be paid as a debt privileged over other 

tee creditors. 

‘ GaANSEFORD . = 

vs. It is therefore ordered, adjudged and de. | 
Dutmpet&a, 


creed, that the judgment of the parish court be 


p _ annufled, avoided and reversed ; ahd it is fur- q 


ther ordered, adjudged and decreed, that the 


plaintiff do recover of the defendants the sam of 
seven hundred and ninety-nine dollars, 68 cents, 


with costs in both courts. 


Denis for the plaintiff, De Armas for the 
defendants. 
nD 6 
RICHARDSON vs. PACKWOOD. 


One partner AppPpeAL from the court of the first disfrict, 
may accept title 
. to real property ° ee 
forthe benefito! Matuews, J. delivered the opinion of the 


hol fi » . . . + . - 
ce oe court. This is a petitory action in which the 


nate totheirpre- sy . . ° ee 
julien, wideout plaintiff claims title to one undivided half of 


oe express consent . e be, 
| cn their part, taree lots of land, in the city of New-Orleans, 


If a person as set forth and described in his petition. The 


possesses u 

a title which defendant denies all right in him to said pro- 

. proves on in- 

F vestigation to perty, and claims it for himself in toto as having 
be deficient, : 

may reasunably acquired title thereto from the legal owners and 


h beli d bd ° 
ois savin, & possessors. There was judgment for the plaia- 


valid, he ought tiff in the court below, from which the defen- 


not to be consi- 
dered asa kna- dant appealed. Both parties claim title as 


vish possessor. 





. derived from John M‘Donough, through A. L. 
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e 4 ; “Puncan, who it is agreed purchased, as agent East’n Dintrist 
— ¥ 2 May, 1823, 
4 for John Wood & Co., with their funds, orra- Gr~ 

,.. 4» thertook, in payment of @ debt due to said firm, "'#482s0n 


vs. 
the premi-es now in dispute, which he held as  Pacswoon. 


eC. 
mt agent and attorney aforesaid, from the 18th day - 
e of July, 1808, by virtue of a deed of convey- 


of ] ance wade and executed in the ordinary form 

} ofan act of sale, until the Ist of April, 1812, 
“]. when he transferred and conveyed to George 

Barret, as surviving partner of the house of 
@ | John Wood & (0, all the right and title to the 
property described in the act of transfer, which 
he had acquired, by virtue of the sale or giving 
in payment from his transferor. Afterwards, 
in the year 1817, Charles Barrett and othér 





t persons, claiming title to the disputed property, 
i | as legal representatives.of said George Barrett, 
1e sold and conveyed the whole to the defendant, 
of | as belonging exclusively to them, by deeds of 
s, sale in the usual form, with a clause of joint 
e warranty. The record comes up, loaded with 
»» | ‘documents and testimonial proof, which in our 
~ | opinion have a very remote affinity to the real 
a | contest between the parties litigant : But as the 
i; | defindant’s counsel deduces une of these points 
1 | from this extraneous matter, viz. that the action 
3 | cannot be maintained, it is proper to notice it 


ao far as may be necessary to a just refutation 





i 
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East’n District. of the defence, based: on such evidence ; ‘and. | 


. May, 1823. 
RicHARDSON 
Us. 
Packwoop. 
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such,. in our opinion, is all that which relatesto 
the joint settlement of accounts betwcemthe 


partners of the house of John Wood and Co,, » | 


which, together with the point raised upon it, 
we dismiss without further comment; except 
barely observing, that a vested right and title of 


partners to property acquired by them cannot, © 


in any case, be affected by an unliquidated 
state of their partnership concerns. If the right 


and title be to things appertaining to their busi- 
ness as traders, such-as necessarily make a part - 
of their commercial transactions, they may be 


disposed of, by any one of the partners, without 
refereace to the state of accounts between 
themselves. But real property acquired, which 
does not enter directly as a part of their stock 
in trade, must be subject to the rules by which 
the dominion of such things is transferred from 
one proprietor to another. A second reason in 
support of the same point is, that the plaintiff 
has not alleged or shown that he ever had pos- 


‘session of the premises now claimed against an 


adverse possession with title and good faith. 


Without enquiring into the right of action 


which may accrue to the purchaser of property 
to whom it has been sold, whilst held by a third 
person, claiming under a.title opposed to that of 
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the vendor, we deem it sufficient to state that East’n District. 
- May, 1823. 


the possession of Duncan, if he be considered - ~~ 


as agent for John Wood & Co., was # posses- RICHARDSON 


sion for every member of that company to the P4cswoo- 
extent of his right as a partner. Having ac- 

quired the title and possession. for all the part- 

ners of that firm, although not in their names, 

he could not, consistently with justice and good 

faith, have assumed an adverse title and pos- 

session, as he had the intention to acquire for 

said firm and not. for himself; which is fully 
expressed in the deed of conveyance from him 

to George Barrett. 

There can he no doubt of the sufficiency of 
the allegations in the petition to maintain the 
plaintiff’s action ; and it only remains to in- 
vestigate the titles of the parties to the suit, -as 
set forth by the pleadings. 

As they both claim under M‘Donough by 
title derived tsrough Duncan, it is unnecessary 
to enquire into the consideration for which the 
former transferred the property to the latter, or 
into the validity of the vendor’s title. . The first 


' enquiry necessary is, for and on account of 


whom did Duncan acquire the disputed _pre- 
mises ? Secondly, What title did George Bar- 
rett acquire from him? ‘The first question is 
fully and satisfactorily answered by the consi- 








294, CASES IN THE SUPREME COURT 


* 


East’n District. deratiun stated in the deed of conveyancestg 
AMay, 1823. 


exw said George Barrett; for these two deeds must 
Racmannsox’ be taken and considered together as evidence 


Pacwwoon. of the conflicting titles of the parties to the pre- 
sent suit. The legal title to the premises, wag 


conveyed by M‘Donough to Duncan, which. by’ | 
a public and authemic act he acquired in hig: 


own name, and might, (notwithstanding the 


latent equitable claim of John Wood & Co.) : 
have conveyed it, with full and entire property 


and dominion, to a bona fide purchaser. This 
he never attempted to do, but faithful to his 


duties as agent for John Wood & Co., he held — 


the real estate which he had acquired for them 
and with their means, until one of the partners 


appeared, to whom he conveyed as survivor of 


_ the house ; which turns out not to be true, as 
plaintiff claims one fourth part of the property 


as a partner of the firm of John Wood & Co, ° 


and another fourth as purchaser from the heirs 


and representatives of one Wheeler, who was — 


another partner of said firm, making together 
the one half claimed as above stated ; as ad- 
mitted by the statement of facts. But whether 
_ George Barret was or was not the survivor of 
the house, in acquiring real estate for and in the 
name of the firm, he acquired a title for the 
legal representatives and heirs of the deceased 
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partners, if they were all dvad except himself; East’n Distriet. 


or, if part were living and part dead, then for 
the survivors and representatives of thé de- 
ceased, accordiug to their interest in the part- 


nership. On the deed from Duncan to Barrett, . 


aiter the premises having expressed the sale or 


- transfer to be to the vendor as surviving part-_ 


ner, &c., our attention is called to the habendum 
which is said to restrict the title solely to him 
and his heirs: In construing deeds, the first 
rule is to give full effect to the intention of the 
parties; which ought to be gathered from the 


~ whole context of the instrument, so as to give 


force to all its parts. Now were we to give the 
effect to the clause of habendum insisted on by 
the defendant’s counsel, it would wholly des- 
troy the premises so far as they relate to the 
situation of the purchaser as partner of the firm 
of John Wood & Co.; which would not be con- 
sistent with the rule above stated. No violence is 
done to either member of the act of transfer, by 
considering that Barrett and his heirs were to 
hold for the benefit of the firm aforesaid. But the 


expression of the consideration of the transfer 


from Duncan to Barrett puts the matter beyond 
adoubt.. He explicitly states that he acquired 
and held the property for John Wood & Co., 


and in the capacity of their agent conveys to 


295 . 


May, 1823. 
Pw 
RIcHARDSON . 
va. 
Pacxwoop. 
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East’n — them by means of the acceptance of one of their 


May, 
tee 


Ricwanpson 
ws. 
Pacxwoop. 


partners ; whose act of acceptation conferred@ 
title to all for three undivided portions, in con 
formity to the contract of partnership, of which. 


they can only be divested by their consent — 
evidenced, as required by the laws of this state — 


in sales and: conveyances of immovable pros 
perty. One partner may accept title to real 


property, for the benefit of the whole firm, but. 


cannot alienate to their prejudice without ex 
press consent on their part. From this view. of 
the subject, we ‘conclude that the two first 
points filed by the defendant, on the appeal, are 
not supported either by the law or evidence of 
the case; nor can they derive any support from 
the alleged silenee of the plaintiff, during the 


negotiation and final sale from Barrett’s suc- — 


cessors to the defendant. It does not appear 
that he, the plaintiff, knew what interest they 


were abuut.toaliepate. lhe written title itself” 


to George Barret was sufficient to put a pure 
chaser of common prudence on his guard. Add 


to this, the occurrences which took place before ° 


a skillful notary aud gentleman learned in the 
science of law, in the attempt ofa sale through 
the agency of Mr. Brandegee, as detailed by 
the testimony of Mr. De Armas and the latter;_ 
and we think, that there ought to be no hesita- 
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entirely vanishes. 
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tion in declaring that this means of defence East'n District 


May, 1823. 


ve 


As to that part of the judgment of the district Brempnneoy 
court which relates to damages, we have some Packwoop. 


doubt. Itisa principle of our law that a pos- 
sessor in good faith, believing himself to-own 
property, is not responsible to the real owner 
for the rents and. profits of the property thus 
holden, until after a judicial demand. If a 
person, who possesses under a title, which 
proves on investigation to be deficient, may 
reasonably have believed that it was perfect 
and valid, he ought not to be considered (as 
the law expresses it) a knavish possessor. This 
principle of law is just and equitable, and 
ought to take effect in all cases, where the 


- want of good faith does not clearly appear. 


Owners ought to know their rights, and ought 
to pursue them promptly, and not suffer pos- 
sessors who may believe themselves to be just » 
proprietors, to act as masters of the things 
they possess, and be afterwards made respon- 
sible (all at once) in large sums, as damages to 
the true proprietors. Notwithstanding our be- 


lief, that the defendant did not acquire title to 


more than’ one half of the property in-dispute, 
by the conveyance from Charles Barrett and 


Vou. 1. (N. 8.) =—38 
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Hast'n District. the heirs of George ; yet, from the nature of 7 


May, 1823. 
F a 4 = ——— 


RicBARDs0N have been a possessor in good faith, for the - 


vs. 
Pacxwoop. 





CASES IN THE SUPREME COURT 


the whole transaction, it is thought that he may 


whole, as it was all conveyed tohim. The 


plaintiff shoold have pursued him sooner. 


We therefore conclude, that the plaintiff and 
appellee has shown a good legal and equita- 


ble title, to'one undivided half, of the lots of 

_land, sued for as described in his petition ; but 
that the defendant is hound to account for one. 
half the profits arising from said property, only — 
from the judicial demand, and at the rate of © 


six buodred dollars per annum: and conse- 
quently, 

It is ordered, that the judgment of the dis- 
trict court be avoided and reversed, and this 
court proceeding to give such judgment as i 


their opinion the district court should have — 


rendered, do order, adjudge and decree, that 
the plaintiff do recover from the defendant, the 
oue undivided half of the lots, as described in 


his petition ; and he is hereby confirmed in his: 


right and title to the same, as against the pre- 


_ sent defendant: And it is further ordered, ad- 


judged and decreed, that the plaintiff dorecover 
of the defendant, the sum of six hundred dol- 
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lars per annum, from judicial demand until he bain heat 
be put in possession of one half of the property - 2\~— 
adjudged to hin, with costs in the court below ; TCHARDERE 
‘and that the appellee pay the costs of this P4°s¥90p- 
appeal: And it is further ordered, that the 

case be remanded, so that the proceedings di-_ . 
rected by the decree of the district court, to 

enable the prayer for partition 10 be finally 


acted on, may be had in the court below. 


Maybin and Smith for the plaintiff, Duncan’ 
and Hennen for the defendant. 


<4 


RICHARDSON vs.. PACK WOOD—Ante p. 290. 


Appeat from the court of the first district. « If a-plea to 
the jurisdiction 
be not noticed 
in the argument 


. in the supreme 
court. The defendant has applied for a re- court, it 4s pre- 


° ‘ . sumed to be a- 
hearing, on the ground that he has a right to Wm 


H in} ) oO *—0 t. oO ; The right to 
obtain the opinion ‘ " court, : ee bill of saaaiae C cae 
i ken to the decision of the judge, to the district 
out epeinns ae ‘ > J 5 : court of the U. 
a quo, refusing to transfer this case to the dis- States, must be 
m ; . claimed on the 
trict court of the United States for the Loui- entering of ap- 
. 7 . pearance in the 

siana‘district. There is no doubt but parties state court. 
- Jurisdiction 
have a right to ask the opinion of the court On once _ vested 
e - ee cannot be tak- 
all questions necessary to a decision of the en away by the 


i ; H Kinh act of either of 
case in which they arise ; but, as that to which ( patron , 


Porter, J. delivered the opinion of the 
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East’n District. our attention is now called, was not inserted — 
May, 1823 


——— ticed by his counsel in the very. elaborate argu- 


= 
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by the appellant, in the points filed, nor no- 


Pacxwoon. ment which they made on the merits, it wasa 


necessary conclusion of this court, that ap ex- 
ception, which would have precluded any en- 
quiry into the merits, was waved or abandoned, 

On examining the record, we see nothing to 


induce us to believe, the appellant could de- — 


rive any benefit from obtaining a rehearing, 


The act of congress which confers on a citizen 


of another state, sued in a state court, the right 
to transfer his case to the circuit or district 
court of the United States, (as the vase may 


be) requires him to claim the right at the time 


of entering the appearance in the state court, 
In the present case, Packwood appeared, and 


answered in the month of June, and did not © - 
apply for a removal until the 16th January 


following. 


This neglect is not cured by the allegation, 
that he claimed this right on his appearing to © 
answer-he supplemental petition , for the filing 
that petition did not make a new case, it wasa 

continuation of that already commenced, and 
an amendment of the original petition, to which 
the defendant had appeared and answered. 
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Nor did it make the case of the appellant bet- East District. 


ter that he had become a citizen of New- York, 
after the institution of the suit, it being’a well 


~ known principle of law, that jurisdiction once 
vested cannot be taken away by the act of either 


of the parties. 2 Wheaton 297. 


The rehearing is therefore refused. 
<1 
THOMPSON vs. FLOWER & AL. 


Appeat from the court of the first district. 


_ Porter, J. delivered the opinion of the 
court. The petitioner states, that in the be- 


- ginning of the year 1820, the defendants being 


indebted to him, he drew a bill of exchange on 


‘them in favor of M‘Lanahan & Bogart, for 


$5000, which bill was accepted, but on be- 
coming due, was dishonored: that in conse- 
quence thereof, it was returned, and no part of 
it being yet paid, the defendants owe the sum 
mentioned with interest, damages, and costs. 
The defendants pleaded the general issue, 
and want of consideration. The district ‘court 
gave judgment against them, and they ap- 
pealed. 


. 
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May, 1823. 


ew 
RicHARDSON ss 
v8. 
Packwoop. 


4 


The drawer 
of a bill of ex- 
change, cannot 
recover against 
the acceptor, 
without proving 
that the interest 
of the payee is 
vested in him. 

And the cir- 
cumstance of 
the indorsement 
being stricken 
out does not 
furnish proof of 
this fact. 
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East’n District. 
May, 1823. 
Pyyw 


THOMSON 
T3. 


Frowsn £41. stare of Maryland, on which it is not necessary 


CASES IN THE SUPREME COURT 


There is a bill of exceptions to the decision 
of the judge, on applications for a continuance, 
and a commission to take testimony. in the 


to express any opinion; for admitting they 
werc correctly refused, the evidence does not 
authorise us to affirm the judgment of the eourt 


below. 


The bill produced on trial slows, that the 


defendants, by their acceptance, engaged to 
pay M:Lanahan & Bogart the amount therein 
mentioned, and the defendants insist that the 
legal interest in the draft, being on the face of 
ii, vested in the payees, the plaintiffs cannot 
recover without sbowing that this interest hag 
been transferred to them. On general princi. 
ples, there is no doubt this position is correet, 
and the only question is, whether this case came’ 
within their operation. The plamtiff contends 
that it does not, and that it is sufficient for the 
drawer to prove, the acceptance of the bill by 


_ defendants, its protest for non payment, and its” 


resurn. We have looked with great attention, 
but in vain, for any authority to support this 
exception. The rule, on.the contrary, appears 
to be, that when the drawer of the bill sues the 
acceptor, he must establish that the bill was 
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accepted, demand of payment of the drawee, Pasta District 
‘and refusal, the return of the draft, and that it oO — 

THomPpson 


was paid by the plaintiff. 2 Phillips, 32. Chatty 


on Bills, 396. Kyd on Bills, 269. This rule, it * LOWER & AL. 


is said, does not apply where the payee is 
merely agent for the drawer. Conceding that 
this doctrine is correct, the plaiutiff’s case is 
not in the least advanced by it; for it is neither 


_ alleged, nur proved, that M‘Lanahau & Bogart 


were the agents of the drawer. The petition 


is entirely silent on that fact, and no evidence 


was offered of it. Are we authorised to pre- 


‘sume it? We apprehend not: we might as well 


presume any other fact necessary to make out 


the plaintiff’s right to recover. 
lt nas however been urged that proof of this 


agency results from the circumstance of the in- 


- dursement of the payees being. stricken off the 


bill. But why the one fact is to be inferred 
from the other, we are unable to see. We think 
on the contrary that endorsing it in theirown 
names is rather an evidence of their having an 
interest in it. If this in itself be considered 


proof of agency, then every case where a bill 


had been negotiated and returned on the draw- 
er with the name of the payee obliterated, 
would offer the same proof that the latter acted 


vs 
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ra as the agent of the former. This would be go- 


“~~ ing quite too far. On the whole, we think the” 


‘THOMPSON cage resolves itself into the narrow question. Is 
Frower & at. the mere possession of a billof exchange such 
evidence of a right to it, that the holder may 
sue for and recover the amount from the accep- 
tor? We think there cannot be a doubt that 


it is not. 


It is therefore ordered, adjudged, and de-— 


creed, that the judgment of the district court be 


‘ annulled, avoided and reversed, and that there , 
be judgment for the defendants, as in case of. 


nonsuit, with costs in both courts. 


Duncan for the plaintiff, Livermore for the 
defendants. 


OO 


BOISMARRE vs. JOURDAN. 


Promise to APPEAL from the court of the parish and city 


pay interest for of New-Orleans. 
the renewal of 


~@ note, means 


b ki t t. ° ee x 
The judgment PORTER, J. delivered the opinion of the court. 


rut Oe The plaintiff states himself to be the surviving 


ters of fact al- . . og a 
ways prevails in Partner of the late firm of Le Vilain & Bois 
the supreme marré, and that the defendant is indebted to 
court unless ° 


i er him in his individual character, and as sur- 
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cents, being the balance of moneys paid and 
advanced, and goods sold and delivered, to the 
defendant. 

The general issue and cumpensation were 
pleaded. According to the statement of facts 
signed by counsel, the account filed is admitted 
to be correct, except, 


1. $24 50, paid to Tessier for interest ; 

2. $4, charged for binding books ; 

3. $151 37, for merchandise furnished Felix 
Paul ; 

4. $200, amourt of a note not due when 
suit was brought ; 

5. $4, for a waistcoat sold to plaintiff by 
defendant ; 


6. $40, paid by Felix Paul, on account. 

The objection to the first of these items is 
not supported by proof. Jourdan’s engagement 
to pay interest for the renewal of his note, must 
be understood bank interest, and nothing more. 
It cannot be presumed he meant usurious in- 
terest: a deduction of $14 must therefore be 
made from this charge. 
» The second also, isincorrect. The plaintiff 


VoL. 1. (N. 8+) 39 
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viving partner of the said house in the sum of East’n District. 
. three hundred and ninety-four dollars, eighteen 


May, 1823. 
Pw 
BotsMARRE 
v8. 
JouRDAN. 
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East’n District. received the books bound, and should pay for 


May, 1823. 
ON 
BoisMARRE 

vs. 
JOURDAN. 


the bindjng. 

The third item is disputed on the ground, that 
the defendant never made him-elf responsible 
for this debt, and if he did. that he was no: 
thing more than surety. If the defendant 
wished to avail himself of the privilege which 
the law confers on sureties, to compel the cre- 
ditor to sue first the principal debtor, be should 
have put in the plea of discussion, pointed out 
property to discuss, and furnished money 
enough to carry that discussion into effect. Civil 
Code, 430, art. 8 §- 9. Asto this not being the 
debt he contracted for, ‘he evidence leaves the 


fact doubtful, and we adopt the conclusion of. 
e 


the court of the first instance, as we always do 
On questions of fact, unless the decision is clear- 
ly erroneous. 

The demand of 200 was premature, as the 
note was not due. [he law, under certain cir- 
cumstances, permits a creditor to resort to 


cautionary measures to assure the payment — 
of his debt; but the defendant is not shown to 
have been so circumstanced. “Acts of 1817, p. 
26, sect. 13. The creditor’s right 10 sue, is 
founded on the debtor’s default to pay, and 
there is no default, uutil the term accorded, is 
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expired. This sum must therefore be deducted, East’n District: 


reserving to the plaintiff his right to enforce it . 


according to law. 
The claim for the waistcoat does not appear 
to be disputed. | 


We see no evidence, which authorises us to 
come to a different conclusion from the parish 
judge, in respect to the set-off of $40. 


The defendant’s plea that no action lies 
against him for any balance that may be found 
due, because Le Vilain & Boismarré consented 
to make him advances, on the condition, that 
they were to be paid by collections they should 
make of debts due Mr. Jourdan, to be placed in 
their hands for that purpose, does not appear 
supported by proof. ‘The letter of the firm, 
offering to make the payments and requir- 
ing the power of attorney from defendant, to 
cover their engagements, is dated the 10th July, 
1822. This power does not appear to have 


- been furnished ; and, admitting that the letter 


of 22d December of the same year is equiva- 
lent, it came too late: the defendant had no 
right to delay the plaintiff six months in the 
collection. 


It is therefore ordered, adjudged and de- 


May, 1823. 


n—~w 

BoisMARRE 
v8. 

JOURDAN. 
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East’a District. creed, that the judgment of the parish court be 


~~ annulled, avoided and reversed ; and it is fur- : 


nga ther ordered, adjudged and decreed, that the 
JourpaN. plaintiff do recover of the defendant, one hun- 
dred and seventy-five dollars, 68 cents, with 
costs in the court below ; those of the appeal 


to be borne by the appellee: saving to the 


piaintiff his legal right on the note, for $200,. 
prematurely sued for. 


Quemper for the plaintiff, Moreau Lislet for 
the defendant. 


—2+o— 


YOUNG vs. CENAS & AL. 


A party not APPEAL from the court of the first district. 
injured by a 
judgment can- 


not appeal fron PORTER, J. delivered the opinion of the court. | 


“ The petition states, that the plaintiff, on the 
29th April, 1807, purchased of M. G. Cullen 
& Co. two bills of exchange on Liverpool, for 
a certain sum sterling, which amounted to 
$3600, lawtul money of the United States ; for 
which bills he gave in payment a note of Samuel 
B. Davis, in favor of Harper & Folk, and in- 
dorsed in favor of the petitioner, tor thirty-six 
hundred dollars. 





in 
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'That one of the said bills of exchange, for ast’a District, — 
May, 1823. 


£489 12s. has been returned protested fornon TU 
payment, which the plaintiff has been obliged Youre 


v8. 
to take up and pay, with damages and costs, ©®%4s £4t. 


He therefore prays, that Davis’ note, which is 

in the hands of Blaisé Cenas, assignee of Cul- 

len & Co., may be delivered up to him, and that 

Davis be made a party to the petition, and con- 3 
demned to pay the amount of the note, with 
interest and costs. 


The defendants joined in the defence, and 
answered that Davis had paid the amount of 
the note to M. G. Cullen & Co. by way of 
set-off, though the same remained in the hands 
of Cenas, ready to be given up or disposed of 
as the court might direct; and Davis, in his * 
individual capacity, denied the right of the 
plaintiff to have the obligation delivered to him. 


This action appears to haye been com- 
menced so far back as the year 1808. In the 
year 1813, on a suggestion of the death of 
Blaisé Cenas, the suit was revived against the 
widow and executrix. She appeared, and 
pleaded the general issue. - 


In the month of December, 1817, the plaintiff 
discontinued his suit against Davis, and ob- 





. 
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Beste oot tained leave to amend his petition. — 
ay, > P 
a~ On the 26th February, 1822, the court gave 


Youxé judgment, that the defendant hand the note of 


vs. 


Censs & aL. Davis to the petitioner; and nearly one year 


rh 


after, Davis appeared’ and prayed an appeal _ 
from this judgment, stating that he was ag- f 
grieved by it. 


‘The principal question in this case is, whe- 
ther Davis has suffered such injury from the 
judgment rendered, or, in other words, has 
such an interest in it, av will authorise him to 
appeal. We are clearly of opinion that he 


has not. 


In the first place, the judgment given does 
not at all affect his interests : it forms not rem 
juuicatam against him. In the second, if the 
plaintiff should hereafter sue the defendant, the 
former will bave to prove against the latter, the 
Same matters, in order to entitle him to recover 
that he would, in the case now before us, had 
he continued to prosecute Davis to final judg- 
ment: and the same means of defence will be 


afforded the appellant. If his case be a legal 

- and bona fide payment, it cannot be affected by 
the circumstance of his being sued jointly or 
separately : in either case, the defence which — 
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such payment will authorise, can be used with — 7. 
ay, <3- 
equal force and success. agony 
Yousxe@ 
vs. 
Crenes & AL. 


Morse for the plaintiff, Hawkins for the de- 
fendants. 


The appeal is dismissed, with costs. 





